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V indicatory su it  - L ex  C om m issoria  a n d  P actum  C o m m lsso riu m  - 
Conditional transfer or mortgage.

The plaintiff - respondent (“the plaintiff”) Instituted action In the District 
Court for declaration of title and ejectment of the defendant-appellant 
(“The defendant") from the property in question. The District Judge 
dismissed the action. The Court of Appeal allowed the plaintiff’s appeal.

The original owner of the property, one Gamini Perera, transferred the 
property to Ghani, the plainitlff by Deed of Transfer No. 2087 dated 
17.08.1979 attested by M.Y.M. Nizar, Notary Public (PI), the plaintiff’s 
Notary, for the consideration of Rs. 300,000/- out of which only Rs.50,000- 
was paid. By Deed No. 2088 of 17.08.1979 attested by M.Y.M. Nizar, 
Notary Public (P2), it was stipulated that if the balance sum of Rs.250,000- 
was not paid to the vendor on or before 31.10.1979, title would revert to 
the vendor, and the sum of Rs. 50,000/- paid on PI would be forfeited by 
the vendor and the plaintiff shall not be entitled to claim the same.

The plaintiff also executed a Mortgage Bond No. 788 dated 17.8.1979 in 
favour of the vendor attested by D.J.B. Fernando, Notary Public (P3), the 
vendor's Notary, to secure payment of the balance consideration on PI.

The plaintiff failed to pay the balance sum of Rs. 250,000/- before 
31.10.1979. Thereafter the vendor transferred the property to one D.H.R 
de Silva by Deed of Transfer No. 438 dated 7.12.1982, attested by S. 
Kumarasinghe, Notary Public (Dl). The said D.H.R. de Silva died. His 
estate was adminstered in D.C. Colombo case No. 3047/T and the property 
was transferred to the defendant by the widow by Deed of Transfer No. 92 
dated 28.10.1987 attested by T. Kanagasabai, Notary Public (D2).
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It was argued for the plaintiff before the Supreme Court that P2 cannot be 
regarded as a lex commlssorta added to PI but It was the mortgagee 
under P3 who could become the owner If the mortgagor (the plaintlfT) 
failed to pay the debt secured by P3.

Held :

PI and P2 should be read together; and the stipulations In P2 would 
operate as to the payment of the balance consideration and the consequence 
of the default be valid as lex commlssorta.

Per Bandaranayake, J.

“It appears that P3 was attested by the seller's notary out of an abundance 
of caution to strengthen the position of the seller. It certainly cannot detract 
from the reversion of the title to the seller upon the failure to pay the 
balance consideration as stated above.”

Cases referred to :

1. Dtngtrl Nalde v. Klrlmentke (1955) 57 NLR 559

2. Manks v. Whiteley (1912) 1 Ch. 735

3. W.D. Balya v. K.D.A. Karunasekera (1954) 56 NLR 265
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APPEAL from the judgement of the Court of Appeal.

P.A.D. Samarasekera, PC with Dr. Jayantha  de Almetda Gunaratne for 
appellant.

Fdlsz Musthapha, PC with G. Jayakody  for respondent.

Cur. adv. vult.

Editor's Note

Vide Weeramantry (1967) Vol. II p. 727 foot note 65 where the author 
defines “pactum commissorlum” as an agreement, annexed to a mortgage, 
for forfeiture In the event of non-payment.



sc Nadarajah v. Ghant (Bandaranayake, J.) 3 0 3

May 24, 2001
SHIRANI A. BANDARANAYAKE, J.

The Plaintiff-Appellant-Respondent (hereinafter referred to 
as respondent) instituted action in the D istrict Court, Colom bo 
for a declaration of title and to eject the Defendant-Respondent- 
Appellant (hereinafter referred to as the appellant) from  the 
property in question. The Additional D istrict Judge, Colom bo 
by h is order dated 1 2 .1 0 .1 9 9 2  d ism issed  the respondent’s  
action. The respondent appealed to the Court of Appeal and by  
judgment dated 14 .03 .1997 , the Court of Appeal allowed the 
respondent’s appeal. The appellant appealed to this Court and  
Special Leave to Appeal w as granted on the question "whether 
the Court of Appeal erred In holding that the agreem ent ‘P2’ 
was illegal.”

The facts of this case are briefly as follows:

The original owner of the property, one Gamini Perera 
Abeywardene, transferred the property to the respondent by 
Deed of Transfer No. 2 0 8 7  dated 1 7 .0 8 .1 9 7 9 . attested  by
M.Y.M.N. Nizar, Notary Public, for the consideration  of Rs. 
300,000/- (PI). The respondent paid a sum  of Rs. 50 ,000 /-  
and executed a Mortgage Bond No. 7 8 8  dated 1 7 .0 8 .1 9 7 9  
attested by D.J.B. Ffemando, Notary Public (P3). The parties 
a lso  en tered  into a n otar ia l ag reem en t No. 2 0 8 8  d ated  
1 7 .0 8 .1 9 7 9  a ttested  N .S .M . N izar, N otary P u b lic  w h ich  
contained the following stipulations (P2) :

i. if the respondent fails to pay the said balance sum  of 
Rs. 2 5 0 ,0 0 0 /-  due to the ven d or on PI on or before  
3 1 .1 0 .1 9 7 9 , the sa id  transfer effected by PI w ould be  
invalidated and title would revert to the vendor ;

ii. the sum  of Rs. 50,000/- paid by the respondent to the vendor 
would be forfeited by the vendor and the purchaser shall 
not be entitled to claim and recover sam e.
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The respondent failed to pay the said sum of Rs.250,000/- 
before 3 1 .1 0 .1 9 7 9  as stipulated In P2. Thereafter the vendor 
transferred the property to one D.H.R. de Silva by Deed of 
T ra n sfer  N o. 4 3 8  d a ted  0 7 .1 2 .1 9 8 2  a tte s te d  by S. 
Kumarasinghe. Notary Public (D l). The said D.H.R de Silva died 
thereafter. His Estate was adm inistered in the District Court. 
Colombo (Testamentary Case No. 3047) and the property was 
transferred to the appellant by the widow, by Deed of Transfer 
No. 92  dated 2 8 .10 .1987  attested by T. Kanagasabai, Notary 
Public (D2).

The only question that arises in this matter is whether the 
Court of Appeal erred in law in not considering or failing to 
consider, the principle of lex com m tssoria , when it applied the 
principle of p a c tu m  com m isorium .

Learned President’s Counsel for the respondent contended 
that the Deed of Transfer marked PI is an absolute and an 
unconditional sale which transferred the title of the property by 
the seller to the buyer. He took up the position that PI was 
attested by the buyer’s Notary whereas P3 was attested by the 
se ller’s Notary. In these circum stances, learned President's 
Counsel contended that the agreement P2 cannot in law be 
regarded as a lex com m issorla , as the pact was not added to or 
included in the contract of sale (PI). His position is that PI 
does not m ake any reference to P2 or any intention of entering 
in to  an agreem ent in the nature of P2. Further, learned  
President’s Counsel subm itted that the attestation clause of PI 
refers to P3 by which the balance purchase price was secured 
and the stipulations in P2 provide that the mortgagee could 
becom e the owner of the mortgaged property if the mortgagor 
fails to pay the debt m entioned in P3. Therefore the position of 
the respondent is that, P2 is a separate agreement which has 
no s ta tu s  in law  as it is illegal and the princip le of lex  
c o m m is s o r ia  d o e s  not apply  in th is s itu a tion . Learned  
President's Counsel for the respondent relied on Sir J. W. Wessels, 
(The L aw  o f C ontract in South Africa, Edited by A.A. Roberts,
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2nd edition, Butterworth (Africa) pp. 432-433) who had stated  
that,

“The lex com m tssorta  is a pact added to a contract of sale, 
to the effect that un less the price is paid within a certain 
time, it is to be considered as if there had been no sale.”

He also cited Wille in P rincip les o f  South  African Law , (5th 
edition, p. 377) where it was stated that,

“Where the tim e for perform ance has been fixed in the 
contract, the debtor in m ora  if he fails to perform  h is  
obligation by such tim e, but the creditor is not entitled to 
cancellation of the contract unless-

i. there was an express agreem ent between the parties that 
default of performance by the day fixed would entitle the 
other party to cancel the contract. Such an agreement when  
annexed to a contract of sale or of lease is known as the lex  
com m issoria .”

Based on the above authorities, learned President’s Counsel 
for the respondent contended that the essence of the principle 
(ex com m issoria  is that the ‘com m issary pact should be a term  
in the agreement of sale or annexed thereto.’ His position is that 
deed No. 2088 (P2) is a separate agreem ent which has no status 
in law as it is illegal and th erefore  the p r in cip le  of lex  
com m issoria  does not apply.

Learned President's Counsel for the appellant subm itted  
that PI, P2 and P3 m ust be regarded as one transaction in 
order to ascertain its true nature. According to him all three (3) 
deeds were executed with the full knowledge of parties and in 
terms of the requirem ents of law. He cited Dingiri N aide v. 
K irim enike01 where it was held, quoting Fletcher-Moulton, L.J. 
in M anks v. W hiteley121 that.
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“Where several deeds form part of one transacdon and are 
contem poraneously executed they have the same effect for 
all purposes such as are relevant to this case as if they were 
one deed. Each is executed on the faith of all others being 
executed also and is intended to speak only as part of the 
one transaction and if one is seeking to make equities apply 
to the parties, they m ust be equities arising out of the 
transaction as a whole.”

Lex com m issoria  is 'a pact annexed to a purchase at the 
time it is contracted to the effect that, unless the price be paid 
at a certain time, the thing shall be considered as unbought.... 
[It] is valid even though it provides that the seller may keep any 
portion of the purchase price received as a penalty for the buyer 's 
default’ (C.G. Weeramantry, The L aw  of C ontracts, Volume 11, 
1967, p. 918).

D eeds No. 2087  (PI) and No. 2088 (P2) were attested by 
M.Y.M. Nizar, Notary Public on 17.08.1979. The Mortgage Bond 
No. 788  (P3) was also executed on the same day, but by M.D.J.R 
Fernando, Notary Public. Deed No. 2087  (P I) contains elem ents 
of a sale, but it cannot be contended that title was absolutely 
and unconditionally transferred thereby from the seller to the 
buyer, since only Rs. 50,000/- of the total consideration of 
R s. 3 0 0 ,0 0 0 / -  w as paid  at th e  tim e  o f its  e x e cu tio n . 
Consideration is the vital elem ent in the sale and the om ission  
in PI to provide for the terms and conditions for the payment of 
the balance consideration is supplied by Deed P2, executed on 
the sam e day. Hence, Deeds PI and P2 should be read together. 
Stipulations (i) and (ii) contained in P2, set out above, would 
be operative as to the payment of the balance consideration  
and the consequence of default be valid as lex com m issoria . 
The mortgage P3 only creates a security for the discharge of the 
obligation to pay the balance consideration. It has no bearing 
on the title to the property. When PI becom es invalidated in 
term s of P2, upon the failure to pay the balance consideration, 
title would revert to the vendor and the mortgage P3 would ipso
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Jacto  cease to be operative as security. It appears that P3 was 
attested by the seller’s  Notary out of an abundance of caution  
to strengthen the position of the seller. It certainly cannot detract 
from the reversion of the title to the seller upon the failure to 
pay the balance consideration as stated above.

In W.D. B a iya  v. K.D.A. K aru n asekera131 it was held, quoting 
M acedo u. S tra n d 141 that,

“A deed may be delivered on a condition that it is not to be 
operative until som e event happens or som e condition is 
performed. In such a case it is until then an escrow only.”

In T h am bip illa i v. M u th u cu m arasam y(5> referring to a sale 
subject to conditions, it was stated that,

“Neither of these conditions is In any way inconsistent with 
the incidence of a contract of sale (as opposed to a contract 
of mortgage). The first condition constituted a ‘p a c tu m  d e  
re troven den do’ which is well recognised in Roman-Dutch 
Law. Voet 18-3-7. The secon d  condition represents an 
agreed and perfectly perm issible departure from the normal 
right of a purchaser to obtain im m ediate possession  of the 
property sold to h im .”

Explaining the m eaning of ‘lex com m issoria  Wille stated  
that,

”... the creditor m ay cancel the contract if ‘time was of the 
essence of the contract’, or was m ade so  by a notice of 
rescission. Time is of the essence when the parties expressly  
or im pliedly agreed that default of performance by the day 
fixed would entitle the other party to cancel the contract. 
An e x p r e ss  c la u se  to th is  e ffect is  know n as a le x  
com m issoria .” (Principles o f  South African Law , 8 th edition, 
p. 506)
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When the respondent failed to pay the balance purchase 
sum  of Rs. 250,000/- on or before 3 1 .10 .1979  as stipulated in 
P I, the transfer became invalid and the title reverted to the 
vendor. The vendor sold it to D.H.R. de Silva (D 1) and upon his 
death his Estate was administered and the property in question, 
was transferred to the appellant by D.H.R. de Silva’s widow (D2), 
who is now vested with title..

The deed marked P2 stipulated that the sum  of Rs.50,000- 
paid by the respondent to the vendor would be forfeited by the 
vendor in the event the respondent failed to pay the balance 
purchase price of Rs. 250,000/- on or before 31 .10 .1979 . As 
m entioned earlier the respondent failed to pay the balance 
purchase price as stipulated. In this kind of a situation, Wille 
has pointed out that,

“A lex com m lssoria  is valid even though it provides that the 
seller may keep any portion of the purchase price that he 
has received as a penalty for the purchaser's default, in 
which case, however, the latter may retain the fruits of the 
property in the intervening period. The fact that a forfeiture 
c la u se  c o n ta in s  p en a l c la im s  in a d d it io n  to a lex  
com m issoria  does not prevent the seller from enforcing the 
claims under the lex only.” (Principles o f South African Law, 
5th edition, 316)

In the circum stances, the respondent is not entitled to 
recover the said sum  of Rs. 50,000/- and the clause regarding 
the forfeiture of the money is valid. The appeal is accordingly 
allowed, the Judgment of the Court of Appeal dated 14.03.1997  
is set aside and the judgm ent of the District Court, Colombo 
dated 12 .10 .1992 is affirmed. There will be no costs.

S.N. SILVA, C.J. I agree.

PERERA, J. 1 agree.

A ppeal a llow ed.


