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C o n fe s s io n — A c c u se d  in  so m e  so r t  o f  police c u s to d y — E v id e n c e  O rd in a n ce  
s. 26.
A  confession .made by an accused person while he was in some sort 

of police custody is inadmissible.
T h e  K in g  v . P a c k e e r  T a m b y  (32 N . L . R . 262) followed.

FPEA L from  a conviction by the M agistrate of Colombo.
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Novem ber 19, 1942. W ueyewardene J.—

T he accused appellant w as convicted on a charge of having com m itted  
th e  offence o f  cheating on January 16, 1942, “ by dishonestly  inducing  
Mr. L loyd  D aniels . . . .  to deliver to  him  a cheque for Rs. 200 
. . . .  by saying that h e  w as an astrologer w ho w as able to retrieve  
sto len  property ”.

Early in  January, Mr. D aniels lost a brooch and a ring. A bout th e  
m iddle of January, Mr. D aniels cam e in contact w ith  the accused w ho  
told him  that he w as g ifted  w ith  som e occult powers w hich  enabled him  
through the m edium  of an anjanan e liya  to recover lost articles for their  
owners. H e then  applied som e chem ical preparation to a p late and after 
gazing hard at it  said that h e saw  therein  som e articles resem bling a ring  
and a brooch. The accused then asked Mr. D aniels for Rs. 300 as h e had 
“ to  buy som e ingredients' from  Cargills ” for an am algam  h e  had to prepare 
for use in  the m ystic rites h e w as going to perform  in  order to recover the  
lost articles. Mr. Daniels, w ho w as im pressed considerably by th e  
exhibition of his powers g iven  b y  the accused, handed to h im  a cheque 
for Rs. 200 on January 16.

A s the accused fa iled  to produce any satisfactory results, Mr. D aniels 
began to lose fa ith  in  him  and u ltim ately  asked Mr. Labrooy on January 19 
to m ake a com plaint to the Police. A n  Inspector of P olice saw  
Mr. D aniels at his bungalow  on the 19th and again on the 20th at 7.30 A.M. 
Describing w hat happened on the second v isit th e Inspector said,

" I  found th e accused in  conversation w ith  Mr. D aniels on th e  
verandah. I w en t in  c iv il dress. Mr. D aniels sent h im  to th e end  of  
the verandah' . . . .  The accused got on to the com pound tw ice  
and Mr. D aniels asked him  to stop. On the third occasion h e snapped  
h is thum b and fingers and started running . . . .  I  gave chase  
in m y car . . . .  Then 1 chased h im  on foot shouting to people  
to stop h im  . . . .  The accused w as u ltim ately  stopped  
. . . .  I took him  back to the bungalow  . . . .  I le ft  him  
on the verandah requesting (tw o persons) to keep w atch over him  ”.

Mr. Labrooy happened to  go to the bungalow  shortly after the accused  
w as brought back. H e saw  the accused on the verandah and Mr. D aniels 
talking to the Inspector in  th e office room. Then the accused told  
Mr. Labrooy that h e w as a teacher of S inhalese and “ that he w as dr‘aw n  
in to th is trouble by other people and that he knew  nothing of anjanan  
eliya .”

The statem ent m ade to Mr. Labrooy should not h ave b een  adm itted in  
evidence in  v iew  of section  26 of the Evidence Ordinance w hich  enacts,

" N o  confession  m ade b y  any person w h ilst h e is in  the custody  
o f a police officer, un less it  be m ade in  th e  im m ediate presence o f  a  
M agistrate, shall be proved as against such person.”

The statem ent in  question  is  a confession w ith in  th e m eaning o f  
section 17 (2) o f th e Evidence Ordinance. T he accused w as in  th e  custody  
o f a  police officer at th e tim e h e m ade the statem ent. A  com plaint had  
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been m ade against him  to the Police. H e was brought back by the Inspec
tor w hen h e ran aw ay and the Inspector directed two m en “ to keep w atch  
over ’’ the accused w hile he and Mr. D aniels w ere discussing the m atter 
in  - an adjoining room. That w ould be sufficient for the purposes of 
section 26. It does not m atter whether or no the police officer had the 
right to keep the accused in  custody. In The Queen-Em press v . Kam alia  
and A n oth er  * Birdwood and Jardine JJ. excluded a confession m ade by 
persons w ho w ere “ in som e sort of Police custody at the timp That 
case was follow ed by Maartensz J. in The K in g  v. P ackeer Tarnby ’.

The adm ission of this evidence has prejudiced the accused’s case very  
seriously and I am, therefore, com pelled to set aside the conviction and 
send the case back for a hew  trial before another Magistrate.

S et aside.
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