
174 Sri Lanka Law Reports [2004] 1 Sri L.R

PREMARATNE AND ANOTHER 
v

AMARADASA AND OTHERS

CO UR T O F APPEAL  
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JUNE 6, AND  
JUNE 27, 2003

Partition Law, No. 21 of 1977 -  Scheme of partition -  Right of way lying out­
side corpus -  Can it be utilised?

Held:

(i) In effecting a partition proper rights of way should be provided within 
the corpus to the distinct allotments as means of access to a public 
right of way.

APPLICATION for leave to appeal from the order of the District Court of 
Pugoda with leave being granted.
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December 11 ,2003  

GAMINI AMARATUNGA, J.

This appeal arises from an application for leave to appeal made 01 

against the order of the learned District Judge of Pugoda confirming 
the final scheme of partition submitted by the Court Commissioner.
This Court granted leave to appeal to the petitioners.

Court Commissioner, Surveyor Dissanayake has submitted final 
plan No 1372A dated 2/3/1999. According to this plan, on the west­
ern side of the corpus there is a land said to belong to K.A. 
Amaradasa, the plaintiff-respondent. This land is not a part of the 
corpus to be partitioned. From the western side of that private land 
two public roads extend in two directions. One road, from 10  

Mandawala to Pugoda extends from the west towards the north.
The other road from Mandawala to Banagala extends from the west 
to the south. One portion of the corpus to be partitioned is situated 
bordering the Mandawala-Banagala road. The western and the 
north western boundary of the corpus dose not extend up to the 
Mandawala-Pugoda road at any point. As stated above, the private 
land of the plaintiff-respondent stands between the corpus and the 
Mandawala-Pugoda road. In the commissioner's plan at the north­
western edge of the corpus a 20 feet wide road extends from that 
edge of the corpus up to Pugoda-Mandawala road but this road is 2 0  

not a part of the corpus. It is a road situated outside the corpus. The 
common roadway, provided by the Court Commissioner in his plan 
begins from the north-western edge of the corpus and runs south­
wards through the corpus providing access to all lots allocated to 
parties. This road, marked Lot 7 does not, at its northern end, 
extend to the Mandawala-Pugoda road. The parties have to gain 
access to that road by going through the 20 feet wide road situat­
ed outside the corpus. It is stated that this roadway belongs to the 
plaintiff-respondent Amaradasa but it has not been specifically 
proved at the partition action. There was also no proof that the co- 30 
owners of the corpus have acquired a servitude to use this land. 
Thus for all intents and purposes of the partition action this road 
remains a private road situated outside the subject matter of the 
partition action. The Commissioner has not provided an access to 
the corpus from the Mandawala-Banagala public road although a 
portion of the corpus is directly bordering that public road.
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The 2nd and 4th defendant-appellants, (hereinafter called the 
appellants) objected to the commissioner's plan. They had two 
objections. The first objection was that the commissioner has not 
provided an access to lot No. 4 allocated to the 2nd defendant- 40  

appellant from the Mandawala-Banagala road and according to the 
commissioner's plan access to lot No. 4 from the Mandawala- 
Pugoda public road is through the above mentioned private road 
situated outside the corpus. The other objection was to the one 
metre wide pathway allotted between lots 2 and 4 for the purpose 
of providing access to the paddy fields situated on the eastern side 
of the corpus. Those paddy lands do not form a part of the corpus. 
Having obtained a commission from an alternative plan, the appel­
lants submitted alternative plan No. 6510 dated 10/6/1999 pre­
pared by surveyor Hubert Perera. 50

The Court held an inquiry to decide on the final partition scheme 
to be adopted. At the time of the inquiry, the commissioner who pre­
pared final plan No. 1372A was dead. The 2nd defendant-appellant 
and surveyor Hubert Perera gave evidence. In the alternative plan, 
the roadway providing access to all lots of the corpus begins from 
the Mandawala-Banagala road. The common roadway extends 
from that road along the northern boundary of lot No. 5 allotted to 
the plaintiff (lot 6 in the commissioner's plan) towards the interior of 
the corpus and extends upto lot No. 1 situated at the northern end 
of the corpus. On northern side of lot No 5. allotted to the plaintiff, 60  

the private land belonging to the plaintiff stands. The roadway pro­
vided in the alternative plan runs between lot No 5. allotted to the 
plaintiff and his private land. One of the matters taken into consid­
eration by the learned District Judge was that if the alternative plan 
is accepted, the roadway provided by it separates lot No 5. allotted 
to the plaintiff from the plaintiff's private land thus preventing the 
plaintiff from having the lot allotted to him by the partition decree 
and his private land as one entity.

Referring to the 20 feet wide road situated at the northern edge 
of the corpus, which has been used by the Court Commissioner to 7C 
connect the common roadway demarcated within the corpus with 
the Mandawala-Pugoda road, the learned Judge has held that if the 
appellants say that it is a private road, they must prove it. With 
respect this was an erroneous conclusion. That road is situated
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outside the corpus and not a part of it. It is not a public road. If it is 
to be used to connect the common roadway demarcated within the 
corpus with the Mandawala-Pugoda public road there must be evi­
dence that the co-owners of the land to be partitioned have 
acquired a right of servitude to use that road way. There was no 
such evidence. Accordingly it is a private road not belonging to the 
corpus.

The question of law to be considered in this case, namely 
whether a surveyor in effecting partition could utilize a right of way 
lying outside the corpus to facilitate the division of the corpus, has 
been considered by this Court in A m aras inghe  v W anigasuriya  (1) 
S. N. Silva J. (as he then was) having considered previous author­
ities on the subject explained the legal position as follows.

"The question whether a surveyor in effecting partition could uti­
lize a right of way lying outside the corpus, to facilitate a division, 
was the subject matter in the case of K anth ia  v S innatham byW . 
In that case the commissioner refused to take into account a 

. right of way lying outside and to the north of the land which was 
the subject of the partition action. It appears that the land to the 
north belong to the plaintiff in the action. The decision of the 
commissioner was challenged in the Supreme Court and 
Lasceiles, CJ. held that there was no error in the refusal of the 
commissioner to effect a partition using the right of way which is 
outside the corpus. It was observed that the fact the right of way 
served the plaintiff in respect of another land was irrelevant to 
the decision to be made. The rationale of the decision is quite 
clear, that in the p rocess  o f p a rtitio n in g  p ro p e r righ ts o f w ay  
sh o u ld  be  p ro v id e d  from  w ith in  the co rpus  as  access  to a p u b ­
lic  r ig h t o f way. If not, as noted above, the partition decree 
would be the beginning of a new wave of litigation for servitudes 
of way. This judgment was followed in the case of Tham biah  v 
S inna tham byW . Weerasuriya, J. firmy ruled out the possibility of 
a declaration being made in a partition action as to a right of way 
claimed in respect of a land outside the subject matter of the 
action. Therefore  it  cou ld  be  taken as  se ttled  la w  tha t in  e ffe c t­
ing  a pa rtition  p ro p e r righ ts o f w ay sh o u ld  be  p ro v id e d  w ith in  the  
corpus to the d is tinc t a llo tm ents , as m eans  o f access  to a p u b ­
lic  righ t o f  w ay (pp 2 0 6 -2 0 7  em phas is  added).
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The legal principle explained above very clearly indicates that 
the use of a 20 feet wide road situated outside the corpus to pro­
vide to the parties a means of access to the public road was wrong 
and contrary to law and therefore plan No. 1372A should not have 
been accepted for that reason. The alternative plan No. 6510 pro­
vides the common roadway directly from the Mandawala-Banagala 
public road. The foot path one metre wide extending from the West 
to the East in order to provide access to the paddy fields situated 120 

outside the corpus on its Eastern side was also unnecessary. It has 
been stated that all parties could gain access to their paddy fields 
through the lots allocated to them. In any way the provision of a foot 
path through the corpus to paddy fields situated outside the corpus 
was unnecessary and unwarranted. The learned Judge's order 
approving the scheme of partition proposed by Commissioner's 
plan No. 1372A was wrong and contrary to law and therefore that 
order is hereby set aside. The alternative plan No. 6510 which pro­
vides access to all lots from Mandawala-Banagala public road is 
according to law and the learned Judge is hereby directed to accept 130 
that plan. In a situation like this the normal procedure is for the 
Court to direct the commissioner to modify his scheme of partition 
according to the alternative plan accepted by the Court. In this 
instance the commissioner who prepared plan No. 1372A is dead.
If the surveyor who prepared plan No. 6510 is in the panel of sur­
veyors the Court may accept that plan or get another commission­
er to prepare the final scheme of partition in accordance with the 
alternative plan. Whatever may be the course adopted by Court, 
the Court has to ensure that the common access to the corpus 
must have a direct link with the Banagala-Mandawala public road 140 

and that there is no foot path running across the corpus from the 
West to the East providing a means of access to the paddy fields 
situated, outside the corpus. The appeal is allowed and the order 
accepting plan No.1372A is hereby formally set aside and the Court 
is directed to give effect to the directions set out above and enter 
final decree accordingly. The 2nd and 4th defendant-appellants are 
entitled to the cost incurred by them to get the alternative plan 
No. 6510 prepared.

A p p e a l a llow ed.


