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NANDASENA
VS

CH AN D R AD ASA , O. I. C., PO LICE STATION, 
HINIDUMA AND OTHERS

SUPREM E COURT 
BANDARANAYAKE, J.
W EERASURIYA, J. AND 
UDALAGAMA, J
SC (SPL) APPLICATIO N No. 12/2004 
17TH JU NE AND 15TH SEPTEM BER, 2005

Fundamental Rights-Articles 11, and 13(1) of the Constitution-Alleged unlawful 
arrest and torture-insufficiency of evidence on torture-Arrest fora breach of the 
peace.

T he p e titione r com p la ined  tha t the  1st responden t O IC  cam e near his 
boutique in a jeep; and after sum m oning him assaulted him on his face. He 
was then taken to  the police station by o ther police officers. He com pla ined of 
infringem ent o f A rtic les 11 and 13(1) o f the Constitution. He alleged that a part 
o f his boutique had been dem olished.

It was proved that on inform ation received by the 1st respondent over the 
telephone, from a Pradeshiya Sabha M em ber that the petitioner w as m aking 
an unauthorized construction encroaching on the public road and that a crowd
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had gathered creating unrest and a possib le  breach of the peace, the 1st 
respondent visited the scene. He found an atm osphere of unrest there. The 
evidence o f the 1 st respondent was supported by the Pradeshiya Sabha Member 
and another w itness by the ir affidavits.

The  p e titio n e r’s ve rs ion  w h ich  w as su pp lem en t by h is  pe tition  and a 
belated statem ent made to  a Grama Niladhari was contradictory. He had no 
injuries to establish the alleged assault.

The 1 st respondent's version was that he reached the scene on information 
rece ived over the te lephone and saw  the un law ful construction  w hich the 
petitioner refused to  remove. There was unrest in the crowd that had gathered 
there. In the context, the 1 st respondent arrested the petitioner to  prevent a 
breach of the peace.

There was no medical evidence show ing any injury to the petitioner.

Artic le 13(1) requires arrest according to  procedure established by law ; 
and the person arrested should be inform ed of the reason for the arrest.

Article 11 provides that no person should be subjected to torture or to cruel, 
inhuman or degrading treatm ent or punishm ent.

HELD:

1. The petitioner must discharge his burden regarding alleged infringement 
o f Article 11 with a high degree of certainty. In the instant case, the evidence 
falls short o f the required standard.

2. Under section 32 of the Code of C rim inal Procedure Act, No. 15 of 1979, 
an arrest w ithout a w arran t is com peten t w here, inter-alia, a person 
com m its a breach o f the peace, in the presence of the arresting officer. In 
the instant case, the evidence established the com m ission of a breach 
of the peace.

3. In the circum stances, there was no infringem ent of Artic les 13(1) or 11 of 
the Constitution.

Cases referred to :

1. Me. Nabb vs. U. S. (1943) 318 US 332

2. Channa Peiris vs. Attorney-General and Others (1994) 1 Sri LR 1 

APPLICATION for relief for infringem ent of fundam ental rights.

Kapila Gamini Jayasinghe fo r petitioner.

D. Akurugoda fo r 1 st respondent.
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K. A . P. Ranasinghe, State Counsel for 2nd and 3rd respondents

C ur.adv.vult

14 th  O c to b e r, 2 0 0 5

SHIRANI BANDARANAYAKE, J.

T h e  p etitio n er, w h o  w a s  5 4  y e a rs  o f a g e  a t th e  tim e  of th e  in c id e n t, is a  

s m all s c a le  tra d e r, c a rry in g  on  h is  b u s in e s s  a t T h a w a la m a , a  v illa g e  

s itu a te d  in th e  G a lle  D istric t. H e  a lle g e d  th a t on  0 2 .0 9 .2 0 0 3  a ro u n d  1 0 .0 0  

o ’c lo ck  in th e  m o rn ing , th e  1 st re s p o n d e n t, w h o  w a s  th e  O ffic e r-in  C h a rg e  

of th e  P o lice  S ta tio n  a t  H in id u m a , a rriv e d  n e a r  h is b o u tiq u e  in h is je e p  a n d  

a fte r  s u m m o n in g  th e  p e tit io n e r n e a r  th e  je e p  a s s a u lte d  h im  on  his fa c e .  
T h e r e a f te r th e  1s t re s p o n d e n t, a lo n g  w ith  s o m e  o th e r  p o lic e  o ffic e rs  h a d  

ta k e n  th e  p e titio n e r to  th e  P o lic e  S ta tio n . P rio r to  th a t, p a rt of h is b o u tiq u e  

h ad  b e e n  d e m o lis h e d  b y  th e  a fo re m e n tio n e d  g ro u p  of p o lice  o fficers . T h e  

p etitio n er fu rth e r s u b m itte d  th a t h e  w a s  p ro d u c e d  b e fo re  th e  M a g is tra te ’s 

C o u rt o f B a d d e g a m a  on 0 3 .0 9 .2 0 0 3  a n d  w a s  re le a s e d  on  b a il.

T h e  p e t it io n e r  th e re fo r e  c o m p la in e d  th a t th e  1s t re s p o n d e n t h a d  

v io la te d  his fu n d a m e n ta l righ ts  g u a ra n te e d  in te rm s  o f A rtic le s  1 1 ,1 2 ( 1 ) ,  
1 2 (2 ), 1 3 (1 )  a n d  14 (1  ) (g )  o f th e  C o n stitu tion .

T h is  C o u rt g ra n te d  le a v e  to  p ro c e e d  fo r th e  a lle g e d  in fr in g e m e n t o f 

A rtic le s  11 a n d  1 3 (1 )  of th e  C o n s titu tio n .

T h e  p e tit io n e r’s a lle g a tio n s  w e re  a g a in s t th e  1 st re s p o n d e n t th a t h e  

w a s  a rre s te d  on  0 2 .0 9 .2 0 0 3  w ith o u t a n y  b a s is  a n d  th a t h e  w a s  a s s a u lte d  

a t th e  tim e  h e  w a s  s o  a r re s te d  o n  0 2 .0 9 .2 0 0 3 .  In s u p p o rt o f h is  c o m p la in t  

a g a in s t th e  1 st re s p o n d e n t, th e  p e tit io n e r h a d  p ro d u c e d  a n  a ffid a v it fro m  

o n e  J in a d a s a  V ith a n a g e  fro m  T h a w a la m a , G a lle  a n d  a  c o p y  o f th e  

c o m p la in t m a d e  b y  th e  p e tit io n e r to  th e  G r a m a  N ila d h a ri o f T h a w a la m a .

O f  th e  a l le g a t io n s  m a d e  a g a in s t  th e  1s t re s p o n d e n t, le t m e  firs t 
c o n s id e r th e  a lle g e d  v io la tio n  o f A rtic le  1 3 (1 )  o f th e  C o n s titu tio n . A rtic le  

1 3 (1 )  o f th e  C o n s titu tio n , w h ic h  re la te s  to  fre e d o m  fro m  a rb itra ry  a rre s t, 

re a d s  a s  fo llo w s

“N o  p ers o n  sh all b e  a rre s te d  e x c e p t ac co rd in g  to  p ro c e d u re  

e s ta b lis h e d  b y  law . A n y  p e rs o n  a r re s te d , sh a ll b e  in fo rm e d  of 
th e  re a s o n  fo r h is  a rre s t."
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A c co rd in g  to  1st re s p o n d e n t, a ro u n d  9 .0 0  a .m . on  0 2 .0 9 .2 0 0 3 ,  h e  h ad  

re c e iv e d  a  te le p h o n e  m e s s a g e  ( 1 R 7 ) in fo rm in g  h im  th a t a  p ers o n  w a s  
e re c tin g  a  s tru c tu re  e n c ro a c h in g  th e  ro a d  a n d  th e re b y  c a u s in g  a n  
obstruction  to  th e  p u b lic  a t H a lv it ig a la -A s w a la n d e n iy a  ju n c tio n . O n  th e  

in fo rm ation  re c e iv e d  h e  h a d  d e c id e d  to  vis it th e  p la c e  in q u e s tio n  a n d  on  

his a rriva l a t th e  sa id  jun ctio n  h e  h a d  s e e n  th a t a  p e rs o n  w a s  e rec tin g  a  
s h e d  e n c ro a c h in g  s e v e ra l fe e t  o f th e  A s w a la n d e n iy a  ro a d . T h e  1st 
re s p o n d e n t h a d  a ls o  o b s e rv e d  th a t a t th a t tim e  a  crow d  h ad  g a th e re d  an d  
th e  tw o  p a rtie s  w e re  a b o u t to  c la sh . A t th a t in s ta n c e  th e  1 st re s p o n d e n t  

h ad  d is p e rs e d  th e  sa id  c ro w d  a n d  h a d  w a rn e d  th e  p e titio n e r to  re m o v e  
th e  unauthorised construction, w hich  w a s  being  e rec ted  by him  encroach ing  

th e  ro ad . T h e  p etitio n er, a c c o rd in g  to  th e  1st re s p o n d e n t, h ad  re fu s e d  to  

re m o v e  th e  sa id  u n a u th o ris e d  co n stru ctio n  a n d  c o n tin u e d  w ith  h is w o rk  

irre sp ec tiv e  of th e  w a rn in g  g iven  b y  th e  1 st re s p o n d e n t. A cco rd in g ly  a fte r  

e x p la in in g  to  th e  p e titio n e r th a t h e  w a s  c a u s in g  a  pub lic  n u is a n c e  w h ich  
m a y  le a d  to  a n  im m in e n t b re a c h  of th e  p e a c e , th e  1st re s p o n d e n t h ad  

ta k e n  th e  p e titio n e r in to  custody. In su p p o rt of h is co n ten tio n  th e  1st 
re s p o n d e n t h ad  p ro d u c e d  a n  a ffid av it from  a  M e m b e r  of th e  P ra d e s h iy a  

S a b h a  o f T h a w a la m a , n a m e ly , o n e  W a id y a r a tn e  A tta n a y a k e  H e ra th  

M u d iy a n s e la g e  S u m a th ip a la , w h o  h a d  b e e n  a n  e y e  w itn e s s  to  th e  

a fo re s a id  inc id en t. A c co rd in g  to  h im  a ro u n d  8 .0 0  a .m . on  0 2 .0 9 .2 0 0 3  a  

g ro u p  o f v illa g e rs  h ad  in fo rm ed  h im  th a t th e  p e titio n er h ad  s ta rted  to  

con stru ct a  te m p o ra ry  s h e d  obs tru cting  th e  junction  n e a r A s w a la n d e n iy a  

R o a d . A c c o rd in g  to  h is ve rs io n  if th is co n stru ctio n  w a s  a llo w e d  to  rem a in  

th a t w o u ld  h a v e  o b s tru c te d  th e  ro a d w a y  an d  w o u ld  h a v e  p re v e n te d  a n y  

v e h ic le  using  th e  ro ad . A t th e  tim e  th e  sa id  S u m a th ip a la  h ad  a p p ro a c h e d  

th e  A s w a la n d e n iy a  jun ctio n  ( 1 R 2 ), v illa g e rs  h a d  a s s e m b le d  n e a r th e  
jun ctio n  a n d  w e re  b e c o m in g  re s tles s ..

T h e  1st re s p o n d e n t h a d  a ls o  filed  a  fu rth e r a ffid a v it from  o n e  G a rd i 
H e w a va sa m  D o d an go d ag e  S u je e w a  Lakm al w ho  w a s  carrying on a  business  

of co llecting  an d  transporting  te a  le a v e s  from  D a m m a la , in H in id u m a a re a . 
A cco rd in g  to  h im  aro u n d  7 .0 0  a .m ., w h e n  h e  w a s  p ass ing  A s w a la n d e n iy a  

in h is tru ck , h e  h ad  s e e n  th e  p e titio n e r co n stru ctin g  a  te m p o ra ry  sh ed  

o b stru cting  th e  m a in  ro a d . S o m e tim e  later, a  M e m b e r  of th e  P ra d e s h iy a  

S a b h a , h ad  arrived  a t th e  s c e n e  an d  h ad  w a rn e d  th e  pe titio n er not to  carry  

o ut th e  con stru ctio n , but to  no  a v a il. L a te r  th e  1s t re s p o n d e n t h ad  arrived  

a n d  h a d  w a rn e d  th e  p etitio n er, but a s  th e  p e titio n e r co n tin u ed  w ith  his 

co n stru ctio n , th e  1st re s p o n d e n t a r re s te d  h im  a fte r d is p e rs in g  th e  crow d  

th a t h ad  g a th e re d  n e a r th e  jun ctio n  ( 1 R 6 ).
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O n  a  c o n s id e ra tio n  o f th e  a fo re  m e n tio n e d  a ffid a v its  it is a p p a re n t  th a t  

th e  1 st re s p o n d e n t h a d  a rrive d  a t th e  s c e n e  in q u e s tio n  on  th e  in fo rm ation  

h e  h a d  re c e iv e d  b y  w a y  o f a  te le p h o n e  m e s s a g e , th a t h a d  b e e n  g iv e n  a s  

h a d  b e e n  fo u n d  o u t later, b y  th e  M e m b e r  o f th e  P ra d e s h iy a  S a b h a . It is 

a ls o  c le a r  th a t th e  1s t re s p o n d e n t h a d  a r re s te d  th e  p e tit io n e r a s  it h a d  

c le a rly  a p p e a re d  to  h im  th a t th e  p e titio n er w a s  ca u s in g  a  p ub lic  n u is a n c e .

S e c tio n  3 2  o f th e  C o d e  o f C r im in a l P ro c e d u re  A c t, N o . 1 5  o f 1 9 7 9  

describes  th e  instances w h e re  p e a c e  officers could  arrest person s  w ithout 

a  w a rra n t. A c c o rd in g  to  S e c tio n  3 2  (1 )  (b )

“A n y  p e a c e  o ffic e r m a y  w ith o u t a n  o rd e r  fro m  a  M a g is tra te  a n d  

w ith o u t a  w a rra n t  a rre s t a n y  p e rs o n  -

(a) w h o  in h is  p re s e n c e  c o m m its  a n y  b re a c h  o f th e  p e a c e  ;

(b) w h o  h a s  b e e n  c o n c e rn e d  in a n y  c o g n iz a b le  o ffe n c e  o r  a g a in s t  

w h o m  a  re a s o n a b le  c o m p la in t  h a s  b e e n  m a d e  o r  c r e d ib le  

in fo rm ation  h a s  b q e n  re c e iv e d  o r a  re a s o n a b le  susp ic ion  ex is ts  of 

His h av in g  b e e n  so  co n ce rn ed ".

It is c o m m o n  g ro u n d  th a t  th e  p e tit io n e r  w a s  a r re s te d  b y  th e  1s t 

re s p o n d e n t. T h e  c o n te n tio n  o f th e  1 st re s p o n d e n t is th a t th e  p e titio n e r  

w a s  a rre s te d  a s  h e  w a s  ca u s in g  a  pub lic  n u is a n c e . In such  c irc u m s ta n c e s  

c o u ld  su ch  a n  a r re s t  b e  a  v io la tio n  o f th e  p e tit io n e r’s fu n d a m e n ta l rights  

g u a ra n te e d  in te rm s  of A rtic le  1 3 (1 )  of th e  C o n stitu tion  ? In te rm s  o f A rtic le  

1 3 (1 ) ,  a s  s ta te d  e a rlie r , th e  a rre s t sh o u ld  b e  ‘a c c o rd in g  to  p ro c e d u re  

e s ta b lis h e d  b y  law*. T h e  im p o rta n c e  o f o b s e rv in g  th e  ‘c o rre c t a n d  p ro p e r  

p ro c e d u re ’ w a s  co rrec tly  e v a lu a te d  by Ju s tic e  F ra n k fu rte r in Me. Nabb vs. 
L/.S .(1) w h e re  h e  h a d  s ta te d  th a t ‘th e  h is to ry  o f lib erty  h a s  la rg e ly  b e e n  th e  

h istory o f o b s e rv a n c e  o f p ro c e d u ra l s a fe g u a rd s ’. T h e  p u rp o s e  of fo llo w in g  

th e  c o rre c t p ro c e d u re  is th e re fo re  to  s a fe g u a rd  th e  lib erty  a s  w e ll a s  

m a in ta in  la w  a n d  o rd e r  a n d  th e re b y  to  m e te  o u t ju s tic e  a n d  fa irp lay .

C o n s id e rin g  th e  c irc u m s ta n c e s  of th is  m a tte r, it is c le a r  th a t th e  1st 

re s p o n d e n t h a d  a r re s te d  th e  p e titio n e r a s  h e  w a s  in s tru m e n ta l in ca u s in g  

a  p ub lic  n u is a n c e  le a d in g  to  a  b re a c h  of th e  p e a c e . T h e  p o lic e  h a d  ta k e n  

n e c e s s a ry  s te p s  a g a in s t th e  p e tit io n e r a n d  c rim in a l p ro c e e d in g s  w e re
2 - CM6578
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ins titu ted  a g a in s t h im . O n  a n  e x a m in a tio n  o f th e  to ta lity  o f th e  e v id e n c e , I 
a m  inc lin ed  to  a c c e p t th e  v e rs io n  g iv e n  b y  th e  1 st re s p o n d e n t.

In such  a  s ituation  th e  a rre s t o f th e  p e titio n er c a n n o t b e  re g a rd e d  a s  an  

illeg a l a rre s t a n d  th e re fo re  th e  p e titio n e r’s c la im  w ith  re g a rd  to  A rtic le  

1 3 (1 )  o f th e  C o n stitu tion  sh o u ld  fail.

T h e  p e titio n e r h a s  c o m p la in e d  th a t th e  1st re s p o n d e n t h a d  a s s a u lte d  

him  on 0 2 .0 9 .2 0 0 3  a n d  th e re b y  h e  h a s  a lle g e d  th a t th e  1st re s p o n d e n t  

h ad  v io la ted  his fu n d a m e n ta l rights g u a ra n te e d  in te rm s  o f A rtic le  11 of the  

C o n stitu tio n . A rtic le  11 of th e  C o n s titu tio n  re fe rs  to  fre e d o m  fro m  to rtu re  

a n d  s ta te s  a s  fo llo w s

“N o  p e rs o n  s h a ll b e  s u b je c te d  to  to r tu re  o r to  c ru e l,  
in h u m an  o r d e g ra d in g  tre a tm e n t o r p u n is h m e n t”.

A c co rd in g  to  th e  c o m p la in t m a d e  by th e  p etitio n er, th e  1 st re sp o n d en t  
h ad  a s s a u lte d  him  on h is  fa c e  a t  th e  tim e  th e  la tte r h ad  a rr iv e d  n e a r  his  

b o u tiq u e . E x c e p t fo r h is  petition  a n d  a ffid av it w h e re  h e  re fe rs  to  th e  sa id  

a s s a u lt, it is to  b e  b o rn e  in m in d  th a t th e  p e titio n e r h a s  not p ro d u ce d  a n y  

m e d ic a l e v id e n c e  to  s u b s ta n t ia te  h is  a l le g a t io n s  a g a in s t  th e  1s t 

respondent.

L e a rn e d  C o u n s e l fo r th e  p e titio n er su b m itted  th a t th e  pe titio n er h ad  not 
re ce iv ed  a n y  m ed ica l tre a tm e n t w ith  re g a rd  to  th e  a fo re m e n tio n e d  assau lt 
a n d  th a t  it w a s  th e  re a s o n  fo r  th e  n o n -p ro d u c tio n  of a n y  m e d ic a l  
ce rtific a te s . A c c o rd in g ly  it is c le a r  th a t th e re  w e re  no  in ju ries  d u e  to  th e  

a lle g e d  a s s a u lt. L e a rn e d  C o u n s e l fo r th e  p e titio n e r d re w  o u r a tte n tio n  to  

th e  a ffidav it g iven  by J in a d a s a  V ith a n a g e  (P 3 )  a n d  th e  co m p la in t m a d e  by  

th e  p e titio n e r to  G ra m a  N ila d h a ri on  2 3 .0 9 .2 0 0 3  (P 3 A ) a s  su p po rtin g  

d o c u m e n ts  to  s u b s ta n tia te  h is  a lle g a tio n s  a g a in s t th e  1 st re s p o n d e n t. In 

th e  affidavit g iven  by th e  sa id  J in a d a s a  V ith a n a g e  (P 3 )  it is a v e rre d  that th e  

1 st re s p o n d e n t h ad  s u m m o n e d  th e  p e titio n er n e a r th e  je e p  an d  th e re a fte r  

h a d  a s s a u lte d  th e  p e titio n e r on  h is  fa c e . P a ra g ra p h  3  of th e  sa id  a ffid av it 
re fe rs  to  th e  sa id  in c id e n t in th e  fo llo w in g  te rm s  :

“d epgO eO ŝcd sia^eds} cazn efcs SSg® eoogd dcSosMSeSzgSa epScscsO <Scs
8 3  sQqed jndqGdznsd zaSeascad epdco cacod <3 scad  ©cm........

(emphasis added)”.
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H o w e v e r, in th e  co m p la in t m a d e  to  th e  G ra m a  N ila d h a ri a t  T h a w a la m a  

(P 3 A )  w h a t  is s ta te d  is a s  fo llo w s

“e5d3 S3  Sc3az»o3e8z8®o ©eat eoî eczst cfdc3 @̂£5) sprats} cseaD.......
(emphasis added)” .

O n  a n  e x a m in a t io n  o f th e s e  tw o  d o c u m e n ts  it a p p e a r s  th a t  th e  

p e tit io n e r’s  v e rs io n  g iv en  in h is pe titio n  a n d  a ffid a v it is d iffe re n t to  th e  

vers ion  s ta ted  in th e  tw o  d o c u m en ts  filed by him  to  su b s tan tia te  his position.

W h e n  th e re  is a n  a lle g a tio n  b a s e d  on v io la tio n  of fu n d a m e n ta l righ ts  

g u a ra n te e d  in te rm s  o f A rtic le  11 of th e  C o n stitu tion , it w o u ld  b e  n e c e s s a ry  

fo r th e  p e tit io n e r to  p ro v e  h is  pos itio n  b y  w a y  o f m e d ic a l e v id e n c e  a n d /o r  

by w a y  of a ffid a v its  a n d  fo r s u c h  p u rp o s e  it w o u ld  b e  e s s e n tia l fo r  th e  

p etitio n er to  bring  fo rw a rd  such  d o c u m e n ts  w ith  a  high d e g re e  o f ce rta in ty  

fo r  th e  p u rp o s e  o f d is c h a rg in g  h is  b u rd e n . D is c u s s in g  th is  p o s itio n , 

A m e ra s in g h e , J . in Channa Peiris and other vs Attorney General and 
others(2) h a d  c le a r ly  s ta te d  th a t,

“H a v in g  re g a rd  to  th e  n a tu re  an d  g rav ity  of th e  issue a  high d e g re e  

o f c e rta in ty  is re q u ire d  b e fo re  th e  b a la n c e  o f p ro b a b ility  m ig h t b e  

sa id  to  tilt in fa v o u r  of th e  p e tit io n e r e n d e a v p u r in g  to  d is c h a rg e  his  

burden  of proving th a t h e  w a s  su b jec ted  to  to rture or to  cruel, inh u m an  

o r d e g ra d in g  tre a tm e n t”.

C o n s id e rin g  th e  n o n -a v a ila b ility  o f a n y  m e d ic a l e v id e n c e  w ith  re g a rd  to  

th e  a l le g e d  a s s a u lt , it w o u ld  b e  n e c e s s a r y  to  e x a m in e  c a re fu lly  th e  

su p p o rtin g  d o c u m e n ts  p ro d u c e d  b y  th e  p e tit io n e r to  s u b s ta n tia te  h is  

a lle g a tio n s  a g a in s t th e  1 st re s p o n d e n t.

T h e  p e titio n e r a tte m p te d  to  s u b s ta n tia te  h is a lle g a tio n s  a g a in s t th e  1 st 

re s p o n d e n t on  th e  b a s is  o f th e  c o m p la in t m a d e  b y  h im  to  th e  G ra m a  

N ila d h a ri o f T h a w a la m a  a n d  re ly ing  o n  a n  a ffid a v it h e 'h a d  filed  a lo n g  w ith  

his p e titio n  of o n e  J in a d a s a  V ith a n a g e . T h e  first d o c u m e n t, b e in g  th e  

c o m p la in t m a d e -to  th e  G r a m a  N ila d h a ri o f T h a w a la m a  (P 3 A ) ,  in d ic a te s  

th a t  th e  p e t i t io n e r  h a d  m a d e  th e  s a id  c o m p la in t  o n  2 3 . 0 9 . 2 0 0 3 .  

A c c o rd in g ly  th e  p e titio n er h ad  d e c id e d  to  m a k e  a  s ta te m e n t to  th e  G ra m a  

N ilad h a ri o n ly  a fte r 3  w e e k s  from  th e  d a te  of th e  sa id  inc iden t. T h e  a ffid av it 

of J in a d a s a  V ith a n a g e  (P 3 )  on  th e  o th e r h a n d  is d a te d  2 2 .0 3 .2 0 0 4 ,  w h ich  

is o v e r  6  m o n th s  fro m  th e  d a te  o f th e  in c id e n t.
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L earned  C ounsel fo r th e  1 st respondent con ten ded  that th e  said  J in ad asa  

V ith a n a g e , w h o  is th e  a u th o r o f th e  a ffid a v it d a te d  2 2 .0 3 .2 0 0 4 ,  is a  c lo se  

re la tiv e  o f th e  p e titio n er a n d  is th e  o w n e r  o f th e  b o u tiq u e  ad jo in in g  th e  

p e titio n e r’s g ro c e ry  s to re  a t  T h a w a la m a . T h e re fo re  it is n o t p o s s ib le  to  

p la c e  a n y  re lia n c e  on  th e  a fo re s a id  a ffid a v it n o t o n ly  th a t b e in g  th e  s in g le  

a ffid av it filed  b y  th e  p e titio n e r to  s u b s ta n tia te  h is p os ition , but a ls o , as  

re fe rre d  to  ea rlier, th e  co n te n ts  o f th is a ffid av it d iffe r from  w h a t w a s  s ta ted  

b y  th e  p e titio n e r in h is petition  a n d  affid av it.

In th e  e v e n t w h e re  th e re  h as  b e e n  no  e v id e n c e  of physical h arm  an d  the  

o n ly  d o c u m e n t p ro d u c e d  b y  th e  p e tit io n e r b e in g  a  s ta te m e n t by h im  th a t  

th e  1st re s p o n d e n t h ad  a s s a u lte d  him  o n  h is  fa c e  w h ich  s ta te m e n t h ad  

not b e e n  sup po rted  by a n y  in d ep en d en t e v id e n c e  by w a y  of affidavits  or by  

m e d ic a l ev id e n c e , I a m  of th e  v ie w  th a t th e  p e titio n er h as  not b e e n  a b le  to  

satisfy this C o u rt that his fu n d am en ta l rights g u a ra n te e d  in te rm s of Article  

11 w e re  in frin g ed  by th e  1 st re s p o n d e n t.

C o n s id e rin g  all th e  c irc u m s ta n c e s  re fe rre d  to  a b o v e  it is a p p a re n t th a t 

th e  1st re sp o n d en t h as  not v io la ted  th e  fu n d a m e n ta l rights of th e  petitioner 

g u a ra n te e d  in te rm s  of A rtic les  11 a n d  1 3 (1 )  o f th e  C o n stitu tio n .

I a c c o rd in g ly  h o ld  th a t th e  p e tit io n e r h a s  n o t b e e n  su c c e s s fu l in 

es tab lis h in g  th a t h is fu n d a m e n ta l rights g u a ra n te e d  in te rm s  of A rtic les 11 

a n d  1 3 (1 )  of th e  C o n s titu tio n  h a v e  b e e n  v io la te d  b y  th e  ac tio n s  of th e  1 st 

re s p o n d e n t. T h is  a p p lic a tio n  is a c c o rd in g ly  d is m is s e d , b u t in all th e  

c irc u m s ta n c e s  of th is  c a s e  w ith o u t co sts .

WEERASURIYA, J.— I agree.

UDALAGAMA, J.— I agree.

Application dismissed


