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T H A M B Y L E B B E et al. v. J A M A L D E E N . 

196—D. C. Kandy, 47,009. 
Agreement—Promise to give as dowry immovable property worth Rs. 20,000— 

Agreement not notarially attested—Validity—Ordinance No. 7 of 1840, 
s. 2—Ordinance No. 22 of 1871, s. 8. 
An agreement to give as dowry immovable property to the value of 

Rs. 20,000 or the equivalent in cash, which is not notarially attested, 
is enforceable. 

The words "promise, bargain, contract or agreement for effecting any 
such object" in section 2 (b) of the Ordinance of Frauds refer to a means 
of and a stage in the formal effectuation of a sale, purchase, transfer, 
assignment, or mortgage. 

Held, further, that the cause of action arose on the refusal to carry out 
the agreement and that the action was not barred by section 8 of the 
Prescription Ordinance. 

T ^ H E paintiffs, husband and wi f e , s u e d the defendant for the r e c o v e r y 
of a s u m of Rs. 20,000 on account of d o w r y promised t h e m b y t h e 

defendant . The plaintiffs rel ied, for t h e basis of the ir action, o n t h e 
arrangement and promise en tered into at t h e t i m e that t h e negot ia t ions 
for the marr iage w e r e concluded. T h e defendant s tated that h i s promise 
w a s in respect of i m m o v a b l e property and w a s , i n the absence of a notarial 
wri t ing , unenforceable in l a w (sect ion 2 of Ordinance No . 7 of 1840) . 
A p lea of prescription w a s also raised b y t h e defendant . The Distr ict 
J u d g e g a v e j u d g m e n t for the de fendant and t h e plaintiffs appealed. 

Hayley, K.C. ( w i t h him C. V. Ranawake), for plaintiffs, appel lant . T h e 
defendant admits the promise of land, but c la ims that it cannot b e 
enforced as t h e r e is no notarial agreement . T h e m a rr i a g e reg i s ter P 1 
records w h a t e v e r Mahr or Stridanam w a s g iven . T h e ques t ion h e r e i s 
w h e t h e r Ordinance N o . 7 of 1840 appl ies t o a promise to g i v e unspecif ied 
land. T h e Ordinance h a s n o appl icat ion to a m e r e promise to s e t t l e 
land. If there is no conveyance , t h e r e m e d y is an act ion for m o n e y 
damages as for a breach of contract. 

Here there is n o specific performance avai lable as there is n o l a n d 
specified. Sect ion 2 of Ordinance No . 7. of 1840 refers t o — ( a ) a n 
actual specific c o n v e y a n c e of land, i.e., i m m e d i a t e dea l ings ,w i th l a n d ; ( b ) 
a " promise . . . . for effecting such objec t" . Th i s does not m e a n 
a promise to effect, in the future. Promise . . . . for "ef fect ing , 
a m o r t g a g e " resul ts in a m o r t g a g e bond. I t does n o t refer t o f u t u r e 
t ransac t ions ; and (c) contracts or agreements for t h e fu ture d e a l i n g s 
w i t h l a n d ; these refer on ly to sale or purchase . 

A strict interpretat ion of th i s Ordinance is required. It w a s he ld i n 
Narayan Chetty v. James Firilay & Co.1 that the Ordinance d id not a p p l y 
to equi table interests . T h e Engl i sh A c t has specific provis ions regard ing 
trusts , w h i c h are exc luded from our Ordinance. Sec t ion 4 of t h e E n g l i s h 
Act m a k e s definite provis ion for s e t t l ements o n m a r r i a g e ; our Ordinance 
regarding future deal ings speaks o n l y of sa l e and purchase . T h u s t h e 
promise i n this case is not covered b y t h e Ordinance at all. 

1 29 N. L. R. 65. 
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A s regards the action for damages—vide 25 Hals. 547 (old ed.). Under 
t h e Registrat ion Ordinance " a n y l a n d " is specific land. Section 6 and 
sect ion 8 are taken over verbatim from the Statute of Frauds. Sect ion 
14 requires description of land. Thus a promise to g ive land, as in this 
case, is one that cannot be registered, but is one that can b e duly enforced 
to the ex tent of obtaining damages. 

L. A. RajapaJcse ( w i t h h im H. V. Perera, K.C., and M. J. Molt igoda) , 
for defendant, r e s p o n d e n t — T h e plaint w a s filed on October 19, 1935, and 
para. 3 rec i t e s : —" T h e defendant agreed to sett le on the t w o plaintiffs 
a house and paddy field . . . . w h e n v e r they demanded the 
s a m e " . Therefore the cause of action w a s one on demand. Further, 
para. 6 of the plaint recites that " plaintiffs complain that during the last 
t w o years they requested the defendant to implement the undertaking". 
T h e answer w a s filed in December , 1935, and the plea w a s taken that 
t h e c la im w a s prescribed in three years from the date of the cause of 
action. 

The amended plaint then rec i t e s :—"In October, 1930. a marriage 
w a s arranged and the defendant promised a dower gift of Rs. 20,000 and 
i n pursuance of such arrangement the defendant confirmed the said 
promise and undertook to g ive the gift e i ther in land or in cash " w h e n 
ever according to custom the plaintiffs shall have m a d e d e m a n d . and in 
October, 1935, t h e defendant fai led t o keep to his promise. P 1, the 
marriage certificate, ment ions the amount of Mahr and Stridanam, viz., 
" Stridanam—cash Rs. 1,000 and house and paddy field and estate wor th 
•Rs. 20,000 at Nawalapitiya and Rambukpitiya. Str idanam amount 
rece ived, balance to be g iven w h e n e v e r bride and bridegroom asked for 
t h e m ". Thus the defendant undertook to g ive property not in general, 
b u t certain property in a specific place. 

T h e cause of action in the plaint w a s upon a certain wri t ing and if the 
w r i t i n g w a s enforceable in law, the action w a s prescribed in six years. 
If the cause of action w a s not upon the writ ing, vide amended plaint, e.g., 
promise—the action is prescribed in three years. 

T h e cause of action arose immediate ly , for the agreement to g ive the 
d o w r y w a s one on demand. In the case of a promissory note, the cause of 
act ion sr i ses from the m o m e n t the m o n e y is due. Therefore the cause of 
act ion in the present case, w h e t h e r based on P 1 or on an al leged oral 
agreement is one for m o n e y payable on demand ; and comes wi th in 
sect ion 7 or section 8 respect ively of Ordinance No. 22 of 1871. Section 7 
u p o n P 1, section 8, if not on a writ ing. 

[SOERTSZ J.-^-Suppose the action w a s on the footing of a verbal 
promise w h i c h in the course of ev idence is supported by wri t ing—wil l it 
n o t be governed b y section 7 ? Must the fact of wr i t ing be pleaded ? 
H e r e the plaintiffs file an amended plaint after the answer. ] 

Dea l ing w i t h sect ion 2 of Ordinance No . 7 of 1840 the appellants 
l i m i t this case to a future promise. Here the lands are in Nawalapi t iya 
and not lands in general. This is a promise or an agreement for 
effecting a transfer of land. 

[SOERTSZ J.—How are y o u going to register lands, supposing the 
defendant had lands in Nawalapi t iya ?] 
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Sect ion 1 4 ( 1 ) and ( 5 ) refer to the particulars required and t h e 
Registrar can refuse to register the document . F r o m t h e m e r e fact t h a t 
t h e ins trument cannofr be registered, o n e cannot necessar i ly infer that t h e 
Ordinance does not apply. 

Narayen Chetty v. James Finlay & Co. does not s a y that equi tab le 
interests m a y b e c o n v e y e d w i t h o u t a notarial ins trument . T h e d i c tum 
that equi table interests could be transferred w i t h o u t a notarial agreement 
i s obiter. Therefore the provis ions of sec t ion 2 of Ordinance N o . 7 of 
1 8 4 0 cannot e x c l u d e this promise . T h e c la im for d a m a g e s i s prescr ibed 
in three years . 

Hdyley, K.C., in reply .—On the point of prescript ion, t h e Kaduttam 
deed P 1, w a s s igned by the plaintiffs and t h e defendant . Therefore 
w h a t e v e r b e the date on w h i c h the prev ious contract w a s made , this 
deed is to b e regarded as a n e w contract and prescript ion runs from that 
date—six years . E v e n t h e a m e n d e d p la int c o m e s w i t h i n s i x years . 
D a m a g e s do not arise t i l l t h e plaintiffs h a v e m a d e d e m a n d a n d t h e 
defendant has fa i led to comply . If h e w a n t s to l imit t h e plaintiffs' 
right, the defendant m u s t s h o w a s tatute obstruct ing their right. S e c t i o n 
4 of t h e Engl i sh A c t i s expres s ly le f t out of our Ordinance , i.e., re 
se t t l ements i n considerat ion of marriage . 

" A n y l a n d " in the Registrat ion Ordinance m u s t b e specific lands . 
T h e r e is no sense in go ing before a notary and promis ing t o g i v e w h a t i s 
indefinite. If the l a n d is registered, it can b e traced. A m e r e genera l 
promise n e e d not b e attested by a notary. 

Cur. adv. vult. 
J u l y 1 , 1 9 3 7 . HEARNE J.— 

I-i th is case the trial J u d g e found that the de fendant -respondent 
hat promised t h e plaint i f fs-appel lants a d o w r y gift of Rs . 2 0 , 0 0 0 i n 
considerat ion of their marr iage w h i c h took p lace on D e c e m b e r 2 0 , 1 9 3 0 , 
and that h e fa i led to g i v e t h e m i m m o v a b l e property to the v a l u e of 
Rs. 2 0 , 0 0 0 or the equiva lent in cash as .stated in the marr iage certificate. 
In the marr iage certificate it is s ta ted that the Stridanam w a s to b e 
" c a s h Rs . 1 , 0 0 0 and house and paddy field and es tate w o r t h Rs. 2 0 , 0 0 0 
at Nawalap i t i ya and R a m b u k p i t i y a " . T h e n e x t paragraph is to t h e 
effect that " the S tr idanam a m o u n t (had b e e n ) rece ived, the ba lance to b e 
g i v e n w h e n e v e r the bride and br idegroom asked for t h e m ". It is agreed 
for the purposes of this appeal that " Stridanam" should read " part of 
the Stridanam" and that the s u m of m o n e y that actual ly changed h a n d s 
w a s Rs. 1 , 0 0 0 only . O n the i ssue of prescript ion t h e J u d g e found in 
favour of the plaintiffs, n o w appel lants , but d ismissed their c la im on t h e 
ground that the de fendant r respondents , not h a v i n g agreed to g i v e 
Rs. 2 0 , 0 0 0 in cash, the plaintiffs w e r e not ent i t l ed " t o c l a i m i m m o v a b l e 
property in t h e absence of notarial w r i t i n g " . 

W h e t h e r or not notarial w r i t i n g is neces sary depends u p o n t h e 
interpretat ion that is p laced on sect ion 2 of Ordinance No. 7 of 1 8 4 0 . 
That sect ion provides that (a) no sale, purchase , transfer, ass ignment , or 
mortgage of land or other i m m o v a b l e property, (b) no promise , bargain , 
contract, or agreement for effecting any such object . . . . , and (c ) 
n o contract or agreement for the future sa le or purchase of a n y land or 
i m m o v a b l e property, shal l b e of force or avai l in l a w un les s . . . . 
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T h e facts of this case cannot be said to fal l wi th in ( c ) , for there w a s no 
agreement of sale or purchase nor, in so far as (o) is concerned, w a s there 
any sale, purchase, transfer, ass ignment, or mortgage. T h e quest ion for 
w h i c h there is, as I understood, no authority in this Court is whe ther 
an" agreement m a d e upon consideration of marriage to sett le upon the 
plaintiffs landed property is a bargain, promise, or agreement for 
" effecting " one of the " objects " referred to in ( a ) . I do not think that 
(b) is susceptible of or intended to have that meaning. I regard the 

w o r d s " promise, bargain, contract, or agreement for effecting any such 
o b j e c t " as referring to a means of and a s tage in the formal effectuation 
of a sale, purchase, transfer, assignment, or mortgage. The draftsman 
no doubt had before h im the Statute of Frauds and it w o u l d appear that 
the c lause in section 4 of the Statute relat ing to agreements made upon 
consideration of marriage w a s omitted des ignedly . A clause of that 
nature w o u l d not h a v e been left to the Courts to infer from the text but 
w o u l d h a v e been stated express ly . It i s possible, if not probable, that 
the condit ions in Ceylon w o u l d h a v e m a d e impracticable an insistence 
upon notarial attestation in every case and that this w a s the reason for 
t h e omission. 

Apart from this v i e w w h i c h I take of sect ion 2 of Ordinance No . 7 of 
1840, I doubt very m u c h w h e t h e r the Ordinance has any application 
at all w h e r e the land, as in the present case, is unidentifiable land. T h e 
defendant-respondent's promise had reference to property w h i c h w a s 
l imi ted as to va lue a n d as to s ituation but apart from these l imitations 
w a s a promise of land at large. Sect ion 8 (a) of the Registration of 
D o c u m e n t s Ordinance, No. 23 of 1927, refers to the same instruments 
affecting land as does sect ion 2 of Ordinance No . 7 of 1840 and it wou ld 
appear that t h e ins truments in quest ion as ment ioned in both are those 
w h i c h relate to or affect specific properties. 

In m y opinion the v i e w taken by the learned District Judge w a s wrong. 
O n the quest ion of prescription Counsel for the respondent has argued 

that as the plaintiffs rel ied upon a verbal promise for payment of the 
d o w e r gift on demand, the cause of act ion arose in October, 1930, and 
that in consequence t h e plaintiffs' c la im w a s barred by section 8 of 
Ordinance No. 22 of 1871. N o w apart from the fact that the plaintiffs 
a l leged that the defendant had confirmed his promise at the> marriage in 
writing,, it is quite clear from t h e ev idence of the plaintiffs ( the defendant 
did not g ive any ev idence at all) that t h e defendant verbal ly r e n e w e d 
h is promise from t i m e to t ime till October, 1935, w h e n h e definitely 
refused to fulfil it. This refusal gave rise to the cause of action. T h e 
Distr ict J u d g e was , in m y opinion, right in finding that the cause of action 
accrued to the plaintiffs in 1935. 
' T h e appeal is a l l owed w i t h costs. N o issue w a s framed in the lower 

Court on the ques t ion of damages . The case should be remitted to the 
J u d g e to decide the amount of damages suffered, b y the plaintiffs 
consequent upon the defendant's refusal to sett le property on the 
plaintiffs and to enter judgment in their favour in accordance w i t h h i s 
finding. 
SOERTSZ J.—I agree. 

ppeal allowed. 


