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[Court of Criminal Appeal.]
1942 P r e s e n t: Howard C.J., Soertsz, Hearae, Keuneman, de Kretser, 

Wijeyewardene and Jayatileke JJ.
THE K ING  v . ^TAMES CHANDRASEKERA.

6—M. C. G alle, 33,768.
S e lf -d e fe n c e — P le a  o f  a  g e n e ra l o r  sp e c ia l e x c e p tio n  u n d e r  th e  P e n a l C o d e—  

A ccu sed  fa i ls  to  e s ta b lis h  th e  p le a — R e a so n a b le  d ou b t c r e a te d  on  th e  
w h o le  case— A c c u se d  n o t e n t i t le d  to  th e  b en efit o f  th e  d ou b t— E v id e n c e  
O rd in a n ce , ss . 2 ,3 ,  4, 103, a n d  105.

B y  H o w a rd  C .J . , . S o e r ts z ,  H e a m e , K e u n e m a n , W ije y e w a r d e n e , J a y a ti le k e  J J . 
(d e  K r e ts e r  J . d is s e n tin g ) :—

, W h ere, in  a  ca se  in  w h ic h  a n y  g en era l o f  sp ec ia l ex c e p tio n  u n d er th e  
P e n a l C ode is  p lea d ed  b y  an  a ccu sed  p erso n  and  th e  ev id e n c e  r e lie d  u p on  
b y  su ch  accu sed  p erson  fa ils  to  sa t is fy  th e  J u r y  a ffirm ative ly  o f  th e  
e x is te n c e  o f  c ircu m sta n ces b r in g in g  th e  ca se  w ith in  th e  ex c e p tio n  
p lea d ed , th e  a ccu sed  is  n o t e n t it le d  to  b e  acq u itted  if , u p on  a  co n sid er
a tion  o f  th e  e v id e n c e  as a  w h o le , a  rea so n a b le  d ou b t is  crea ted  in  th e  
m in d s o f  th e  J u r y  a s  to  w h e th e r  h e  i s  e n t it le d  to  th e  b en efit o f  th e  e x c e p t  
tio n  p lead ed .

P e r  H o w a rd  C .J .:—

“ T h e  J u r y  sh a ll regard  th e  fa c t  a s p roved  th a t th e  a ccu sed  d id  n o t  
e x e r c ise  th e  r ig h t o f  p r iv a te  d e fe n c e  t i l l  i t  is  sa tisfied  th a t h e  d id  so  or  
th a t  i t  is  so  p ro b a b le  th a t  h e  d id  so  th a t  a p ru d en t m a n  sh o u ld  a ct u p on  
th a t  su p p osition . ”

THIS w as a case stated for the decision of th e Court of Crim inal 
Appeal in  term s of section  355 (1) o f the Crim inal Procedure Code, 

as affected by section 21 of the Court of Crim inal A ppeal Ordinance.
The question stated for decision w as w hether, having regard to section 105 

o f the Evidence Ordinance and to the definition of “ p ro v ed ” in  
section 3 thereof, in  a case in  w hich  any general or special exception  
in  the P enal Code is pleaded b y  an accused person and the evidence  
relied on b y 'su ch  accused fa ils to satisfy  the Jury affirm atively of the 
existence of circum stances bringing the case w ith in  the exception  pleaded, 
the accused is en titled  to be acquitted if, upon a consideration of th e  
evidence as a w h o le ,, a reasonable doubt is created in the m inds of the  
Jury as to w h eth er  he is en titled  to the benefit o f the exception pleaded. 

The facts are stated in  th e reference b y  M oseley S.P.J.-as fo llow s : —
1. The prisoner, Jam es Chandrasekera, w as tried on October 5, 6, 

and 7, 1942, before m e and an English-speaking Jury on an indictm ent 
charging h im  w ith  having com m itted m urder b y  causing the death o f' 
Talpe L iyanage Francis, an offence punishable under section 296 of the  
Penal Code.

2. B y  a unanim ous verdict th e accused w as convicted o f causing  
grievous hurt, an offence punishable under section 317 of the Penal 

• Code, and he w as sentenced to n ine m onths’ rigorous im prisonm ent.
3. A t the trial th e causing of death w as com m on ground and the  

defence set up on b eh alf of th e accused was. that, in  causing th e  
- death of th e  deceased, h e w as acting in  the. exercise of th e right o f  

private defence. '
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4. A  statem ent of the facts appears to m e to be unnecessary. The 
accused and one w itness for the defence gave evidence detailing the 
circum stances in  w hich th ey  claim ed that the right of private defence 
arose. No evidence of such circum stances em erged from the case for 
the prosecution.

5. If the Jury believed  the evidence of the accused and h is w itness, 
th e former, in m y opinion, w as entitled to an acquittal. The accused, 
however, having sought to excuse his offence under the protection of 
section 89 of the Penal Code, w as faced w ith  the burden of proof placed 
upon him  by section 105 of the Evidence Ordinance. This section  
w as quoted in  extenso  to the Jury by Counsel for the accused. Having 
done 'so he read passages from  the decision of the House of Lords 
in  the case of W oolm ington v. D irector of Public Prosecutions' 
and im pliedly invited  m e to direct the Jury in the words of Sankey L.C., 
that if they “ are either satisfied w ith  his (accused’s) explanation  
or, upon a review  of all the evidence, are le ft in reasonable doubt 
w hether, even if  his explanation be not accepted, the act w as uninten
tional or provoked, the prisoner is entitled to be acquitted ”. •

6. On this point m y direction to the Jury w as as follow s : —
(The passages in  the charge^to the Jury are reproduced in the judg

m ent of the Chief Ju stice).
• B efore finally asking the Jury to consider their verdict, I summed up 
th e position  in the follow ing w ay : — -

“ The question w hich it seem s to m e you should put yourselves is 
t h i s : ‘ Has the accused satisfied you, in  the w ay in which  
I have told you  you m ust be satisfied, that is, by a prepon
derance of evidence, that he w as acting in the exercise of the  
right of private defence. If he has satisfied you, w hy, then, he  
is not gu ilty  of any offence. B ut if h e  has not satisfied you, 
by that preponderance of evidence, then he has failed in 
his defence and he is gu ilty  of an offence in  accordance w ith  
the intention w hich you are prepared to attribute to him  ’. ”.

The Jury, by their verdict, indicated that they w ere not satisfied and, 
in  m y view , it is im possible to say that they w ere wrong.

H. V. Perera-, K .C . (w ith  him  J. E. M. O beyesekefe, L. A . Rajapakse, 
and H. W. J.ayew ardene), for the accused.—The point of law  stated for  
consideration appears in  the concluding paragraph of the case stated, 
nam ely, w hether, having regard to section 105 of the Evidence Ordinance 
and to the definition of “ proved ” in  section 3 thereof, in a case in w hich  
any general or special exception  in the Penal Code is pleaded by an  
accused person and the evidence relied upon by such accused person fails  
to  satisfy  the Jury affirm atively of the existence of circum stances bringing  
th e case w ith in  the exception  pleaded, the accused is  entitled to be  
acquitted if, upon a consideration of the evidence as a w hole, a reasonable 
doubt is created in the m inds of the Jury as to w hether he is entitled  to th e  
benefit of the exception pleaded.

1 (1935) A . C. 482.
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The branch o f  law  in volved  in  the case stated is  concerned w ith  th e  
production of evidence and the effect of th e evidence led. The rules of 
evidence are codified in  Ceylon, and consequently th ey  are often  very  
abstract and som etim es border on the m etap h ysica l See, for exam ple, 
th e definition of “ F a c t” in  section  3. The difficulty of interpreting the  
Evidence Ordinance is discussed at length  by Bertram  C.J. in  E liya tam by  
v .  G abrie l a case w hich  w as taken to th e P rivy  Council. [(1925) 27 
N. L. R. 396.2 E ven  apart from  the provisions o f section 100 o f the  
Evidence Ordinance, w henever a question of evidence arises not provided  
for by the Ordinance, reference m ay be m ade to fundam ental rules 
o f justice.

The expression  “burden of proof ” is used in tw o senses, (1) in  the sense  
of establish ing a case, w heth er by a preponderance of evidence or beyond  
reasonable doubt, and (2) in  the sense of the duty or necessity  of in tro
ducing ev iden ce—W oodroffe and A m ee r  A ll’s  L a w  o f E vidence  (9th  ed.) 
p . 703. It is in  th e second sense, o f introducing evidence, that the  
expression is used in the Evidence Ordinance. Section  101 is the first of 
the sections dealing w ith  burden of proof. It says no m ore than that if a 
party asserts certain facts he m ust prove them . Though he proves 
those facts to ex ist, it does not fo llow  that he w ill necessarily  get judgm ent 
in  h is favour. The u ltim ate resu lt of, or verdict in, a case depends on  
principles w hich are quite independent of any rules o f evidence found in  
th e  Evidence Ordinance. In other words, the principles deciding the 
actual effect of the evidence adduced are now here to be found in any Code 
and are quite d istinct from  the principles governing production of evidence. 
It is only in regard to the introduction of evidence that the sections in  the  
E vidence Ordinance dealing w ith  burden of proof are applicable. A ll 
rules regarding burden of proof are m ainly regulative principles for getting  
the evidence in. Once the evidence gets in, the artificial rules disappear 
and natural processes of reasoning com e into play. The quantum  of proof 
necessary to establish  a case is  now here dealt w ith  in  the Evidence 
Ordinance, and, b y  v irtu e of section  100, English principles w ill apply. 
The question as to the burden of proof is not pertinent w hen  th e relevant 
facts are before the Court, and all that rem ain s. for decision is w hat 
inference should be drawn from  them —S etu ra tn am  A iy a r  e t al. v . 
V enkatach ela  G oundan e t al \

To take an exam ple, in  an action for defam ation, there m ay be three  
questions in  issue, viz., (1) w hether the publication is defam atory, 
(2) w hether the defendant can prove privilege, and (3) w hether the plaintiff 
can prove m alice on the part o f the defendant. In  such a case, although  
th e onus of proof in  the sense of the burden of adducing evidence m ay  
change from  one party to the other at different stages of the case, th e  final 
verdict to be g iven  in respect o f the case as a w hole is not regulated b y  any  
provisions of th e Evidence Ordinance and w ould  depend on natural 
processes of the m ind in  dealing w ith  th e evidentia l facts after th ey  are 
adm itted in the m anner provided for b y  law . S im ilarly, in  th e illustration  
(b) to section 106 of the E vidence Ordinance, w hen  A  is charged w ith  

travelling w ithou t a ticket, A  w ould  not necessarily  be acquitted if  h e  
adduces evidence that h e had a tick et on him , because, to take one instance, 

1 (1923) 25 -V. L. R. 373 at 373 et seq. * (1920) A . I .  R . P . C. 67.
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it  w ould be open to the prosecution to lead evidence that the ticket w as
stolen. The stage of proceedings contem plated in the expression “ burden 
of proof ” in  the sections of Chapter 9 of the Evidence Ordinance is a stage 
anterior to the close of the case, i.e., the stage of the production of evidence. 
The definition of the w ord “ proved ” in  section 3 gives the key to the  
w hole question. The proof referred to in that section is the proof regard
ing each fact in  issue. It is significant that what is defined in section 3 is 
the word “ proved ” and not the word “ prove ”. The position, therefore, 
is that it  is im portant to recognise two stages in  a trial, each distinct from  
the other : (1) proof regarding each fact in issue and the judgm ent on each  
of these facts in  issue, (2) finding w hether the accused is gu ilty  or not 
guilty  in  regard to the w hole case. On given findings the verdict is a 
question of law  depending on fundam ental principles of justice which are 
nowhere codified. The burden of proof on each fact in issue is a m atter of 
p rocedu re; the final verdict is a m atter of law . The follow ing passage 
occurs in the introductory chapter of Professor W igm ore’s The Science of 
Judicial Proof (3rd ed.) : “ The study of the principles of Evidence fa lls  
into two distinct parts. One is Proof in the general sense,—the part 
concerned w ith  the ratiocinative process of contentious persuasion,— 
m ind to mind, Counsel to Judge or Juror, each partisan seeking to m ove 
the mind of the tribunal. The other part is Adm issibility,—the procedural 
rules devised b y  the law , and based on litigious experience and tradition, 
to guard the tribunal (particularly the Jury) against erroneous persuasion  
. . . .  The procedural rules for A dm issibility are m erely a preli
m inary aid to the m ain activity, viz., the persuasion of the tribunal’s 
m ind to a correct conclusion by safe m aterials.”

In regard to section 105, the expression “ burden of proving ” is used in  
the sense of burden of introducing evidence and not burden of establishing  
a  case, for the latter rem ains throughout the trial on the prosecution: 
The burden of proof in  section 105 is an evidentiary provision. A ll that 
th e section says is that the duty of m aking a general or special exception a 
fact in issue is on the accused. I adopt the interpretation given to 
section 105 and to the word “ proved ” in  section 3 by the four out of the  
seven  Judges in  Parbhoo v . E m peror \  particularly the reasoning of the 
Chief Justice. There is nothing in section 105 or in  the definition of 
“ p ro v ed ” inconsistent w ith  the recognition and acceptance oi the  
fundam ental principle of law  enunciated in W oolm ington’s case" In the  
words of Iqbal Ahm ad C.J., in  Parbhoo v . Em peror (supra) : “ The 
concluding portion of section 105 m eans no m ore than this : that, in  
considering the evidence for the defence relating to an ‘ excep tion ’ or 
‘ proviso ’ pleaded by the accused, the Court m ust start w ith  the assump
tion that circum stances bringing the case w ithin  the exception or proviso 
do not exist. It m ust then decide w hether the burden of proof has or has 
not been discharged by the accused. If it answers the question in the 
affirmative it m ust g ive effect to its conclusion by acquitting the accused  
or punishing him  for the lesser offence. If, on the other hand, it holds that 
the burden has not been discharged, it cannot from that conclusion jum p to  
the further conclusion that the ex istence of circum stances bringing the  
case w ith in  th e exception or proviso has been disproved. A ll that it  can  

1 {1941) A . I .  R. All. 402. - 2 {1935) A . C. 462.
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do in such a  case is to hold  that those circum stances are ‘ n ot p ro v ed ’. 
It w ould be noted that section  3 draw s distinction b etw een  th e w ords 
' proved ‘ disproved ’ and * not p r o v e d I t -  enacts that ‘ a fact is  said  
not to be pToved w h en  it  is neither proved nor disproved T he  
burden of bringing h is case w ith in  an exception  or proviso is  put on  th e  
accused by section 105, but there is  no provision in the A ct to ju stify  th e  
conclusion that th e failure to discharge that burden is tantam ount to  
disproof of th e  ex istence o f circum stances bringing th e case w ith m  an  
exception  or proviso pleaded . . . .  I t is  one thing to hold  that th e  
exception or proviso pleaded has not been  proved and it is quite another 
th ing to say that it has been disproved. If a reasonable doubt as to th e  
existence o f th e exception  or proviso ex ists th e Court cannot, w h ile  
considering th e evidence as a w hole, deny to the accused th e benefit of 
that doubt. ” The accused is en titled  to be acquitted if  upon th e con
sideration o f the case as a w h ole (including the evidence g iven  in  support 
of the plea of self-defence) a reasonable doubt is  created w hether h e is or 
is not entitled  to th e benefit of th e  said exception. If in  h is sum m ing-up  
th e Judge had told the Jury “ If you  are in  a state of doubt in  regard to  the  
issue of self-defence, you  w ill acquit h im  ”, that w ould  have been a correct 
direction.

Section  105 form ulates a rebuttable presum ption of .law  in  th e  
concluding part o f th e section. “ T he ch ief function of a rebuttable  
presum ption of law  is to determ ine upon w hom  the burden of proof rests, 
using that term  in  th e  sense of adducing evidence. W ith regard to  th is  
class o f  presum ptions it has been  said -that th ey  are m erely  p rim a  facie  
p re c e p ts ;  and th ey  presuppose on ly  certain  specific and expressed facts. 
The addition of o th er  facts, i f  th ey  b e such as h ave evidentia l bearing, 
m ay m ake the presum ption inapplicable. A ll is then  tu~ned into an' 

ordinary question of evidence, and th e tw o or three general facts pre
supposed in the ru le of presum ption take their p lace w ith  th e rest, and. 
operate w ith  their ow n natural force as part of the total m ass of probative  
m atte’*. Of course, the consideration w hich  m ay h ave m ade these tw o  or 
three facts the subject of a rule of presum ption m ay still operate, or m ay  
not, to em phasise their quality  as e v id e n c e ; but the m ain point to observe  
is that the ru le of presum ption has vanished ”—P hipson  on  E vidence  
(7th ed.) p. 651. The first part o f section 105 should be read in  relation  

to the second part. The w ord “ circum stances ” m ust h ave th e sam e 
m eaning as it  has in  th e first part. The presum ption m entioned in  the  
second part o f the section  is therefore rebutted b y  the presence o f  
“ circum stances ” as th e w ord is used in  th e first part. T he burden o f  
proof on the accused is thus lim ited  to leading evidence of the. ex istence of 
circum stances. The truth or untruth o f th e evidence is  a m atter for th e  
Jury w hen  th ey  consider th e case as a w hole.

There is a general presum ption against m isconduct of a ll kinds, no 
presum ption being m ore h igh ly  favoured in law  than th a t'o f  innocence. 
The proof of gu ilt m ust depend on positive affirmation and. cannot be  
inferred f~om m ere absence of explanation. S ee  th e  judgm ent of th e  
P rivy  Council in  R. v .  S e n e v ira tn e1 and R. v . A tty g a lle  \  S ee  also The  
A tto rn ey-G en era l v . _ R a w th er‘ ; R. v . Chalo' S in g h o '; W oodrojfe and

1 (79W) 38 -V. L. R . 208 at 222. 3 (1924) 25 N . L . R . 385 at 390.
3 (7936) 37 N . L. R . 337. * (7947) 42 N . L . R . 269 at 274
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A m ee r AH on E vidence (7th ed.) pp . 760-1. The presumption of inno
cence displaces and overrides the presum ption referred to in  section 105 of 
tile  Evidence Ordinance. It is true that the presumption of innocence is 
not provided for by enactm ent, but all notice of certain general legal 
principles w hich are som etim es called presumptions, but w hich in reality  
belong rather to the substantive law  than the law  of Evidence, was design
ed ly  om itted, not because the truth of those principles w as denied, but 
because it w as not considered that the Evidence A ct w as the proper place 
for them'—W oodroffe and A m eer A li on E vidence (7th ed.) p. 78.

The only exceptions to the rule as explained in W oolm ington’s  
case arise in  the defence of insanity and in offences where onus of proof 
is  specially  dealt w ith  by statute—'W oolm ington v . D irector of Public P ro
secu tio n s1. In regard to the p lea of insanity the onus on the defence 
w ould be particularly heavy not only in English law  but also in  our 
law . In  our law , regard being had to the common course of human  
conduct under section 114 of the Evidence Ordinance, the great m ajority  
of m en w ould be presum ed to be sane, and an accused person w ho raises 
the defence of insanity w ill have to prove it clearly. Besides, th e “ pru
dent m an ” m entioned in th e  definition of “ proved ” in section 3 of the  
Evidence Ordinance w ill have to be clearly satisfied before he w ill adjudge 
a m an insane. A s regards offences w here onus of proof is specially dealt 
w ith  by statute, an exam ple of it can be found' in section 50 of our Excise 
Ordinance (Cap. 42) w hich  says : “ In  prosecutions under section 43 it shall 
be presumed, until the contrary is  proved, that the accused person has 
com m itted an offence under that sec tio n ”. In the present case, however, 
w e are concerned w ith  the general rule as laid down in W oolm ington’s 
case (supra). W oolm ington’s case is concerned w ith  explaining and 
reinforcing the rule that the prosecution m ust prove the charge it makes 
beyond reasonable doubt, and consequently that, if, on all the m aterial 
before the Jury, there is a reasonable doubt in  relation to the w hole case, 
the prisoner should have th e benefit of it. The rule is of general applica
tion in all charges under the crim inal law —M ancijii v . D irector of Public  
Prosecutions  *. It is a rule of substantive law  and a fundam ental prin
ciple of justice. There is nothing in  th e Evidence Ordinance w hich  can 
prevent the application of it  in Ceylon.

M. W . H. d e . S ilva , K.C., A ttorn ey-G en era l (w ith  him  J. M ervyn  
Fonseka, K.C., S blid tor-G en era l, H. H. Basnayake, C.C., and E. W. P.
S. Jayew ardene, C .C .), for the Crown.—The Evidence Ordinance 
adm its the application in Ceylon of the English law  “as stated in W oolr 
m in gton  v. D irector of Public Prosecutions (supra). The principle that 
in  a crim inal trial the onus of proof is on the prosecution to establish be
yond reasonable doubt all the facts and circum stances w hich are essential 
to th e offence w ith  w hich  the accused person is charged w as accepted as 
far back as 1879— U sm an Sarpo v . Theodoris Fernando3. See also Regina 
v. John M endis* and K achcheri M udaliyar v . M ohamadu5. The principle 
of g iv ing the benefit o f a doubt to the accused is still accepted in Ceylon. 
The practice is justified either by section 101 or by section 100 of the 
Evidence Ordinance.

1 (1935) A . C. 462 at 4S1. 3 (1379) 2 S. O. G. 58.
* (1941) A . E. B. Vol. 3, p . 272 at 279. t (1383) 5 .S'. C. C. 186.

5 (1920) 21 A'. L. B . 369.
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The term  “ burden of proof ” is  used in tw o senses, (1) o f establishing  
a case, and (2) of leading evidence—H alsbury’s L aw s of England (2nd ed .) 
Vol. 13 p. 54.3. In  crim inal cases, even  w here the second, or minor, 
burden of introducing evidence is cast upon, or shifted to, the accused, 
y et the m ajor one of satisfy ing the Jury of h is gu ilt beyond a reasonable 
doubt is a lw ays upon the prosecution and never ch a n g es; and if, on the  
w hole case, th ey  h ave such a doubt, th e accused is entitled  to th e benefit 
of it and m ust be acquitted—Phipson  on E vidence  (8th  ed . ) , p. 27. S ee  
also E m peror v . D a m a p a la 1; W oodroffe and A m eer A li  on  E vidence  
(9th  e d .) , p. 703 ; M onir on  L aw  of E vidence (2nd e d .) , p. 724.

In  section 105 of the E vidence Ordinance th e term  “ burden of proof '' 
is used in the sense of duty of introducing evidence. The duty of the  
accused under section 105 is to introduce such evidence as .w ill displace 
the presum ption of the absence of circum stances bringing the case 
w ith in  an exception, and w ill suffice to satisfy  the Court that such  
circum stances m ay h ave existed. The burden of the issue as to th e non
existence of such circum stances is then  sh ifted  to the prosecution, 
w hich  has still to discharge th e m ajor burden of proving the gu ilt o f the  
accused beyond reasonable doubt—E m peror v . D am apala ~; M onir on L aw  
of E vidence (2nd e d .) , pp. 747, 743. It w ould  be sufficient if  th e evidence  
tendered by the accused raises a reasonable doubt w hen  the w h ole case 
is reviewed. The burden on the accused under section 105 is to show  
circum stances w hich  te n d  to m ake an exception  applicable ; it  is not 
possible to read into the section  w ords w hich  convey the sense that the  
onus of proving circum stances w hich  shall estab lish  any exception  is on  
the accused.

The quantum  of proof necessary for a case is now here specified. W e 
have to fa ll back on section 100 of the E vidence Ordinance and say that 
the quantum  of proof is determ ined by th e principles of English  law . 
Thus our Courts h ave a lw ays acted on the principles that in  a crim inal 
proceeding the gu ilt o f th e accused should be established beyond reason
able doubt and, in  a c iv il proceeding, th e case is decided b y  a balance 
of testim ony. Further, in  th e definition of “ p ro v ed ” in  section  3 of 
the Evidence Ordinance, a fact is said to be proved w hen, after considering  
the m atters before it, th e Court either believes it to exist, or considers its  
existence so probable that a prudent m an ought, under the circum stances 
of the particular case, to act upon th e supposition that it exists. A s to 
th e standard of proof necessary to satisfy a prudent m an guidance m ay  
be had from  decisions of the English Courts. Our courts have, for 
exam ple, follow ed English  cases in  regard to the evidence necessary to  
prove insanity (R. v . V idanalage A braham  A p p u 3; R. v . D on N iku las  
B u iy a * and crim inal- n egligence (W ickrem esin ghe v . O b ey ese k erec ; 
W ichrem esinghe v . T hom as Singho  ° ; L ouren sz v . V y ra m u ttu 7) and in  
respect o f the burden of proof im posed upon a person found in  recent

1 {1937) A . l .K .  Rangoon S3. 1 (1912) 13 N . L. R . 385.
» (ibid). 5 (1935).37 N . L. R , 327 at 331.
» (1939) 40 N . L . R . 505. * (1937) 17 C. L . Rec. 58.

.’ (1941) 42 X . L. R . 472 at 473.
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possession of stolen goods (The A ttorn ey-G en eral v . R a w th er1; Perera v. 
M arthelis A p p u ’). The effect of section 105 is also considered in N air v . 
Sudanais \  P erk ins v . D e w a d a s a n R .  v . S ellam m aic and Colombo 
M unicipal Council v . J. A . Perera  .

Section 105 of the Indian Evidence Act is exactly sim ilar to our section. 
Apart from  Parbhoo v. Em peror (supra) and Em peror v . Damapala (su pra), 
th e case of Shivdasani v . Em peror ’ is also of assistance. The follow ing  
cases from  M alaya are of im portance :—R. v . Chhui Y i s; Lim Tong v. 
The Public Prosecutor, Johor e ' ; Chia Chan Bah v. The King™ ; M ohamed 
Isa B in  Lem an v . Public Prosecutor  “ ; Public Prosecutor v . Chan L ip  ”.

H ow ever im portant the question of burden of proof m ay be in  the  
early  stages of . the case, after all the evidence is out on both, sides, it m ust 
be looked at as a w hole and the truth of the charge m ust be inferred  
from  it—The East India R a ilw ay Co. v . M ajor K ik w o o d “. Intention is 
an essential ingredient of the offence of murder, and if, upon a review  
of all the evidence in  the case, any doubt is created regarding the exercise  
of the right of private defence, the issue of the presence of intention  
w ould be m aterially affected. The rule in  W oolm ington’s case (supra) is 
discussed and follow ed subsequently in  R. v . P rin ce11 and M ancini v. 
D irector of Public Prosecutions (su pra ).

Cur. adv. vu lt.
D ecem ber 21, 1942. H o w a rd  C.J.—

This case involves a question of law  reserved and referred for the  
decision of th is Court b y  M oseley , S.P.J., under the provisions of section  
355 (1) of the Criminal Procedure' Code (Cap. .16). Under section 21 of 
th e Court of Criminal Appeal Ordinance (No. 23 of 1938) all jurisdiction  
and authority vested in the Suprem e Court under section 355 of the  
Crim inal Procedure Code in relation to the questions of law a~ising in  
trials before a Judge of the Suprem e Court shall be transferred to and 
shall vest in the Court of Criminal Appeal. The accused was tried on  
an indictm ent charging him  w ith  having com m itted murder by causing 
the death of Talpe L iyanage Francis, an offence punishable under 
section  296 of the P enal Code. B y  the unanim ous verdict of the Jury the 
accused w as convicted of causing grievous hurt, an offence punishable 

’ under section 317 of th e P enal Code, and h e w as sentenced to n ine m onths’ 
rigorous im prisonm ent. A t the trial the causing of death w as common 
ground and the defence set up on behalf’ o f  the accused' was that, in 
causing the death of the'deceased , he w as acting in the exercise of the  
right of private defence. The accused and one w itness for the defence 
gave evidence detailing the circum stances in  w hich they claim ed that the  
right of private defence arose. No evidence of such circum stances em erged  
from  th e case for th e prosecution. The learned Judge took the view  
that if  the Jury believed  the evidence of the accused and h is w itness 
h e w as entitled  to an acquittal: The accused, however, having sought

1 (1924) 25 X . L. R. 385.
! (1919)21 N . L. R . 312.
3 (1936) 37 N . L. R .439.
4 (1938) 39 X ,  L. R. 337.
3 (1931) 32 X . L .R .3 5 K  
• (1939) 40 N . T„ R . 457.
7 A . 1. R. (1939) Sind 209 at 212.

»5 Malayan L. J.-177.
9 7 Malayan L. J . 41.

10 7 Malayan b. J . 147.
11 8 Malayan b. J . 160.
13 7 Malayan L. J . 153.
13 (1922j I .  R. P . C. 195.
w {1939) A . E. R. Vol 3% p .3 7
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to excuse h is offence under th e provisions of section 89 of th e P en al Code 
w as faced w ith  the burden of proof placed upon h im  b y  section 105 of 
the Evidence Ordinance. The learned Judge was, how ever, invited  to 
direct the Jury in  th e words of Lord Sankey L.C., as reported in  the  
case of W oolm ington  v . D irector of P ublic P ro secu tio n s1 that if  they  
“ are either satisfied w ith  h is (accused’s) explanation, or, upon a 
review  of a ll the evidence, are le ft  in  reasonable doubt w hether, even  if  
his explanation be not accepted, th e act w as unintentional or provoked, 
the prisoner is en titled  to b e acquitted ”. On th is point th e learned  
Judge directed the Jury as fo llo w s : —

“ You have been told, gentlem en, w hat the onus is w hich  lies upon  
the prosecution and that the case m ust be proved to .you beyond a ll 
reasonable doubt. You m ay be confused, and I do not b lam e you  
if  you are, as to the standard of proof w hich  you  are entitled  to expect  
from  an accused person. You w ere referred yesterday b y  Counsel 
for the defence to a case w hich  w as decided in  the H ouse of Lords, 
a case w hich has now  becom e fam ous and is constantly referred to in  
these Courts, and the gist of the decision in' that case is that if  on  the  
w hole of the case the accused per'son raises a reasonable doubt in  your 
m inds as to h is gu ilt h e is entitled  to the benefit of it. That, o f course, 
gentlem en, is the English Law, as stated in  th is decision in the case 
of W oolm ington  (supra) by the H ouse of Lords, and I say w ith  the m ost 
profound' respect that that correctly states the English Lav/ on th is  
point. But, gentlem en, in  m y view , that is hot the law  of Ceylon, 
and on a point such as th is ,'gen tlem en , you m ust take m y direction  
as being correct. If it is incorrect I shall be put right by another 
tribunal. Just as you  are the Judges of fact in  a case, so am I the  
authority on th e law , and you  w ill accept m y direction on th e law  as 
being correct, know ing that if  I am w rong I shall be put right.

“ N ow, gentlem en, one or other, or perhaps both, Counsel referred you  
to section 1C5 of our E vidence Act. There is no provision in  English  
Law equivalent to this. This is how  th e section runs : ‘ W hen a person  
is accused of any offence the burden of proving th e ex istence  
of circum stances bringing the case w ith in  any of the general exceptions 
of the P enal Code . . •. . . ’ ; here you  have the accused putting  
forw ard circum stances w hich , he says, and w hich, if  th ey  are true, 
do bring h is case w ith in  these general exceptions of the Penal Code 
w hich  deals w ith  the law  of private defence or ‘ w ith in  any special 
exception  or proviso contained in any other part o f the sam e Code or 
any law  defining the offence, the burden of proving the existence Of 
circum stances bringing the case w ith in  any of the general exceptions of 
the Penal Code is upon h im ,’ that is upon the accused, and the Court 
shall presum e the absence of such circum stances. So you  see  section  
105 definitely p laces th e burden of proving the ex istence of circum s
tances indicating that the accused w as exercising th e  right of private  
defence upon the accused.

“ Now  you m ay ask yourselves, gentlem en, ‘ W hat does it m ean to  
say that the burden of proof lies upon the accused person ? ’ The sam e 
E vidence Ordinance in another section s a y s : ‘ A  fact is  said to be

1 (7935) A . G. 462.
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proved, w hen after considering the m atters before it the Court either 
believes it to exist, or considers its existence so probable that a prudent 
m an ought under the circum stances of the particular case to act upon 
th e supposition that it  exists.’ You m ight, perhaps, bear in mind the 
w o rd s: ‘ under the circum stances of the particular case.’ That may 
m ean that som e cases require a higher degree of proof than others.

“ In a crim inal case you  are entitled to expect the prosecution to 
prove its case to you  beyond reasonable doubt, and that seem s very 
reasonable, w hen  the life  or liberty of a person is at stake. On the 
other hand, w hen an accused person has to prove som ething which  
m ay secure him  h is life  or liberty the burden upon him is not so heavy, 
and you  w ill allow  him  a little  latitude, and you  w ill not ask him  to 
prove h is case beyond reasonable doubt. The Evidence Ordinance 
says it m ust be proved in this w ay. So you  w ill see there is, perhaps, 
som e elasticity  in  this Ordinance as regards the amount of proof expected  
from  an accused person.

“ You w ill rem em ber, gentlem en—som e of you sat in  th is Court 
last week, in  a case in w hich the defence put up on behalf o f the accused 
person w as that at the tim e of the incident ne w as insane—I do 
not know  how  m any of you  did sit in  that case but som e of you m ust 
have done so—you w ill rem em ber that in that case I directed you that 
it  w as for the defence to prove that at the tim e of the incident the 
accused w as in  that condition, and I w en t on to te ll you that it w ould  
be sufficient according to our law  if that state of mind of the accused  
w as proved by a preponderance or balance of evidence. That, of. 
course, does not m ean by any number of w itnesses, because you  
w ill remember, in  that' insanity case, the accused called no evidence. 
So, w hen w e speak of the preponderance or balance Of evidence, w hat w e  
m ean is, is it  m ore probable ? In that case w as it m ore probable that 
h e w as insane than that he w as sane ?

“ That seem s to m e the standard of proof which, in  a case lik e this, 
w here the right of private defence is set up, you  shpuld require from the 
accused person. That seem s to m e, gentlem en, to be our law  on that 

( subject. ”
F inally, before asking the Jury to consider their verdict, the learned Judge 
sum m ed up the position in the follow ing w ay : —

“ The question w hich it seem s to m e you should put yourselves is 
t h i s : ‘ Has the accused satisfied you, in  the w ay in w hich  I have told
you you m ust be satisfied, that is, by a preponderance of evidence, 
that h e w as acting in the exercise of the right of private defence? 
If h e has so satisfied you, w hy, then, h e  is not gu ilty  of any offence. 
B ut if he has not satisfied you, by that preponderance of evidence, 
then h e has failed  in h is defence and h e is gu ilty  of an offence in accord
ance w ith  the intention w hich you are prepared to attribute to him. ” 

The question -eserved  by the learned Judge for decision by this Court is 
“ W hether, having regard to section 105 of th e Evidence Ordinance and 
to  the definition of ‘ proved ’ in section 3 thereof, in  a case in which any 
general or special exception in the Penal Code is pleaded by an accused  
person and the evidence relied upon by such accused person fails to satisfy
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th e Jury affirm atively of the ex istence of circum stances bringing the  
case w ith in  th e exception  pleaded, th e accused is entitled  to be acquitted  
if, upon a consideration o f the evidence as a w hole, a reasonable doubt 
is created in th e m inds o f th e Jury as to w hether h e is entitled  to th e  
benefit o f the exception  p lea d ed ”.

It has been  contended by Mr. H. V. Perera, K.C., on behalf o f th e  
accused, that the passage cited  from  the s u m m in g - u p  of the learned Judge 
w as not a correct statem ent of the law . The Attorney-G eneral, w ho  
appeared for th e Crown, has not subm itted any contrary view . This 
is all the m ore rem arkable having regard to the fact that th e  authors 
of the standard tex t books on the Law  of Evidence do not support 
Mr. Perera’s contention. M oreover, the opposite v iew  w as adopted by  
three of the Judges out of th e Court of seven, w ho heard th e appeal 
in  the case of Parbhoo v. E m p ero r l, the m ain authority for th e  
contention put forward by both Counsel. Our consideration o f th is  
case has, therefore, been  m ore in  th e nature of a d iscussion than  
an argument. In contending that th e law  of England, as laid  down b y  
Lord Sankey L.C., in  th e  case of W oolm ington  v . D irector of Public  
Prosecu tions (su pra ), applies to Ceylon, Mr. Perera has invited  our 
particular attention to section  100 of the Evidence Ordinance. This 
provision is worded as fo llow s : —

“ W henever in  a judicial proceeding a question of evidence arises 
not provided for by th is  Ordinance or by any other law  in force in  th is 
Island, such question shall be determ ined in accordance w ith  the  
English Law  of Evidence for th e tim e being. ”

H e m aintains that the expression “ burden, of proof ” referred to in  sec
tion  105 of the Evidence Ordinance m erely  creates a duty on the person  
on w hom  the burden is im posed to prove all the evidence he can and that 
the expression “ burden of proving ” m ust be interpreted to m ean m erely  
“ burden of introducing ev id e n c e”. H e further argues that once ev i
dence has been introduced in  support of an exception  a fact in  issue has 
been raised and the final w ords of the section, that is to say, the presum p
tion, no longer applies. W ith  regard to the definition of “ proved ” 
in  section 3 of the Ordinance, Mr. Perera contends that th is refers to 
th e effect of evidence on th e m ind of the Jury and can h ave no m eaning  
until th e  Jury has registered its verdict. For these reasons, Mr. Perera  
m aintains that no provision is m ade by C eylon law  for th e quantum  of 
evidence that m ust be subm itted by a person w ho relies on bringing  
his case w ith in  any of th e general exceptions in  th e  P enal Code or w ithin  
any special exception  or proviso contained in any other part of th e sam e 
Code, or in  any law  defining the offence. Therefore, section 100 perm its 
us to invoke in aid English  law  and apply th e rule laid  down b y  Lord 
Sankey L.C., t h a t ; if  th e Jury “ are either satisfied w ith  the accused’s 
explanation or, upon a rev iew  of all the evidence, are le ft in  reasonable 
doubt w hether, even  if h is explanation be not accepted, the act w as  
unintentional or provoked, the prisoner is entitled  to be acq u itted ”.

Even if  the ru le as laid down in  section 105 of the E vidence Ordinance 
is clear, unam biguous and unequivocal Mr. Perera m aintains that it  i s . 
m erely a rule of procedure and not substantive law  and the presum ption

1 (1941) A. I. R. An. 402.
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therein form ulated m ust g ive w ay to the presumption of innocence which is 
never rebutted, unless the prosecution has established its case on the w hole 
o f the evidence put before th e Jury.

The Attorney-G eneral’s argum ent w as subm itted on som ewhat different 
lines. H e embraced th e contention of Mr. Perera that the. Evidence 
Ordinance did not deal w ith  quantum of evidence, that “ burden of proof ” 
in  section 105 m eant m erely “ the introduction of evidence ” and that the 
m atter w as governed by English law . The principle of English law  was 
that a Jurym an, in  com ing to a conclusion as to whether a case against 
an accused person had been established, should put h im self in  the position  
of a prudent man. If there w as a'reasonable doubt as to  whether an 
accused person had brought him self w ithin  an exception, a prudent man  
w ould acquit him.

In support of their contentions Mr. Perera and the Attorney-General 
cited the Rangoon case of Em peror v . D am apala1 and the Allahabad  
case of Parbhoo v . Em peror (supra) and several Malayan cases. 
Both Ceylon and M alaya have adopted the Indian Penal Code 
and the Indian Evidence Act. These cases are all, therefore,/ directly  
con cern ed . w ith  the question reserved for our decision. They no 
doubt constitute a form idable w eight of authority in support of the  
v iew  subm itted on behalf of' the accused and, as such, although not 
binding on this Court, are entitled to our respect and careful consideration. 
In the Rangoon case there w as as in the present case a plea of self-defence. 
In  h is judgm ent Robert C.J., after referring to the fact that in som e 
quarters there had been m uch confusion as to the m eaning of th e words 
“ burden of proof ”, stated as follow s : —

“ In m any instances little  or no evidence in  favour of the accused 
w ill have transpired at the end of the case for the prosecution. W hen  
th is is so, then in another arid quite different sense the burden of proof 
is  cast tem porarily on the accused ; w hen sufficient proof of the com
m ission of a crim e has been adduced and the accused has been connected  
therew ith  as the guilty  party, the burden of proof in the sense of in
troducing evidence in rebuttal of the case for the prosecution is laid  
dow n upon him. If evidence is then adduced for the defence w hich  
leaves the Court in  doubt as to w hether the accused ought to be excused  
from  crim inal responsibility, or found guilty of a. lesser offence than  
that w ith  w hich  h e stands charged then, at the conclusion of all the 
evidence, it m ust still be rem em bered that it is incumbent upon the 
prosecution to have proved their case. Put shortly, the test is not 
w hether the accused has proved beyond all reasonable doub t' that lie  
com es w ith in  ariy exception to the Indian Penal Code, but w hether in  
settin g  up h is defence he has established a reasonable doubt in the 
case for the prosecution and has thereby earned his right to an 
acquittal. ” . _ "
Further on, the learned Chief Justice states :—  -

“ Passing on to the second question I hold that the decision in  
W oolm ington  v . D irector of Public Prosecutions (supra) is in  no w ay  
inconsistent w ith  the law  in British  India. Indeed, the principles 

1 (1931) A . I ,  R . Rangoon S3.
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there laid down form  a valuable guide to  the correct interpretation of 
section 105, Evidence Act. It is unnecessary to decide any question  
relating to insanity in  th e present reference, and th e effect of our 
decision in no w ay  alters th e  ex istin g  law  on th e subject.”

D unkley J., in h is judgm ent, after referring to the fact that w here the  
law  of British India appears on exam ination to be the sam e as the law  of 
England on any subject, a decision of the House of Lords on such a subject 
m ust be considered to be a param ount authority in  India, stated the  
decision of the H ouse of Lords in  the W oolm ington  case w as the latest 
and m ost authoritative exposition  of the law  of England on th e subject 
of the duty w hich  lies upon an accused person w ho, w hen  the e lem en ts  
constituting a crim inal offence h ave been proved against him  by the 
prosecution, pleads in  defence that ow ing to the ex isten ce o f special 
circum stances has act or acts did not am ount to an offence. The learned  
Judge stated as fo llow s :—  .

“ The judgm ent of V iscount Sankey L.C., in  th is case, ought to be 
accepted as a binding authority by every  Crim inal Court in  British  
India in so far as the law  of B ritish  India on this subject, w hich  is  
com prised w ith in  th e term s of section 105, Indian Evidence Act, 
coincides w ith  the law  of England.”

D unkley J. then stated that the true construction of section 105 depended  
upon the m eaning to b e assigned to the expression “ burden of proof ” 
and referred to the fact that th e phrase is used in tw o distinct m eanings 
in  the Law  of Evidence, nam ely, the burden of establishing a case, and the  
burden of introducing evidence. A fter considering the effect of section 101 
and the definition of “ proved ” in  section  3, he states as fo llow s : —

“ It is plain that in  th is section the term  ‘ burden of p ro o f’ ’s used  
in th e first o f its m eanings, nam ely, the burden of establish ing a case. 
In a crim inal trial the burden of proving everyth ing essential to the  
establishm ent of the charge against the accused lies upon the prose
cution, and that burden never changes. B ut it w ould  clearly im pose an  
im possible task  on th e prosecution if  the prosecution w ere required  
to anticipate every possible .defence of the accused and to establish  
that each such defence could not be m ade out, and o f  th is task the 
prosecution is relieved  by th e  provisions .of section  105 and its closely  
allied  section, section  106. Section  .105 enacts that th e burden of 
proving th e ex istence of circum stances bringing th e case w ith in  any  
general or special exception  in  th e  P en al Code shall lie  upon th e accused, 
and th e Court shall presum e the absence of such circum stances. In this 
section th e phrase ‘ burden of p ro o f’ is clearly used in  its second  
sense, nam ely, th e d uty of introducing evidence. T he m ajor burden, 
that of estab lish ing on th e w h ole case the gu ilt o f the accused beyond  
reasonable doubt, never sh ifts  from  the prosecution. x The duty of the  
accused under section 105 is to introduce such evidence as w il l  displace 
th e presum ption of th e absence o f cireiim stances bringing th e case 
w ith in  an exception, and w ill suffice to satisfy  the Court that such  
circum stances m ay h ave existed . The burden of th e issue as to . the  
non-existence of such circum stances is then sh ifted  to th e  prosecution^ 
w hich  has still to discharge th e  m ajor burden of proving on th e w hole
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case the guilt of the accused beyond reasonable doubt. I should, 
perhaps, point out that the exam ination of the accused before .the 
com m itting Court is, under section 287, Criminal P. C., evidence at the  
Sessions trial, and that, under section 342, the exam ination of the accused 
at any trial ‘ m ay be taken into consideration’ and is to this extent 
evidence at the trial. ”

The third m em ber of the Court, Leach J., m erely stated that he was in 
agreem ent w ith  the v iew s expressed in the judgm ent of Roberts C.J. 
It w ill thus be seen that the Court based its decision on the ground that 
an accused person w ho desires to  bring him self w ithin  an exception  
satisfies the “ burden of proof ” imposed by section 105 by m erely intro
ducing evidence. If this is a correct statem ent of the law , the law  of India 
and a fortiori that of Ceylon which possesses section 100 applying the English  
Law of Evidence can no doubt be reconciled w ith  the W oolm ington  case. 
The interpretation thus given by the Rangoon Judges to the words “ burden  
of proving ” in  section 105 ignores the illustrations to this provision and the  
definition of “ p roved ” in section 3. It w ill be noted that those illustra
tions place a plea by an accused person of insanity and one of deprivation of 
self-control by reason of grave and sudden provocation in the sam e 
category. The burden, of proof according to these illustrations is on the  
accused. Moreover, no authority other than the passage itself from  
text-book w riters can be discovered for the follow ing passage from the  

-judgm ent of D unkley J . : —
“ The duty of the accused under section 105 is to introduce such  

evidence as w ill displace the presum ption of the absence of circum stances 
bringing the case w ithin  an exception, and w ill suffice to satisfy the 
Court that ,such circum stances m ay have existed. The burden of the 
issue as to the non-existence of such circum stances is then shifted to 
the prosecution,- w hich has still to discharge the major burden of 
proving on th e  w hole case the guilt of the accused beyond reasonable 
doubt. ”
In W oodroffe and A m eer A li’s Law  of Evidence  as applied to British  

India and in Basu’s Law  of E vidence  in  British India these learned 
authors express the opinion that section 105 is an im portant qualification 
of the general rule and it is for those w ho raise the plea of private defence  
to prove it. The burden of. the general issue rests upon the prosecution  
and never changes until a good prima facie case is made against the  
accused sufficient to justify  his conviction and shifts the burden upon the  
accused to prove any special issue raised by him . It is sufficient for an 
accused person in such circum stances to establish a prima facie case for 
then the burden of proving such issue is shifted to the prosecution. 
Moreover, the fact that this principle is subject to the qualification I 
have m entioned is in one sense not inconsistent w ith  the decision in the  
W oolm ington  case. In the course of h is judgm ent in that case Lord 
Sankey L.C., stated as fo llow s : —

“ Throughout th e w eb of the English Criminal Law one golden  
thread is alw ays to be seen, that is the duty of the prosecution to prove 
the prisoner’s guilt, subject to. w hat I have already said as to th e  
defence of insanity and subject also to any statutory exception. ”
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Lord Sankey, therefore, recognises that defence of insanity and the 
statutory exception  as qualifications of the principle that th e burden  
on the prosecution never shifts. The defences, how ever, based on the  
existence o f  circum stances bringing persons w ith in  the general exceptions 
in  the Penal Code are not statutory exceptions in English Law and 
hence arises the inconsistency betw een  Ceylon and Indian Law  on  the  
one hand and English Law  on th e  other.

The Rangoon case w as subsequently follow ed by the four m ajority  
Judges in  the case of Parbhoo v . E m peror (supra) . G enerally speaking, 
the reasoning of the Rangoon Judges w as adopted by the m ajority of 
Judges in the Allahabad case. Thus Bajpai J. held  that in  section 105 
th e  expression “ burden of proof ” is used in  th e  sense of ‘burden of 
introducing evidence and not burden of establishing a case, for such a 
burden rests throughout the trial on the prosecution. The President 
of the Court, Iqbal Ahm ed C.J. seem ed to base h is opinion on a belief 
that the fram ers of the Indian L aw  could not have intended to depart 
from the English  Law  on the subject under discussion. In th is \Con- 
nection it is relevant to point out that at the tim e w hen  the Indian  
Evidence A ct w as fram ed the judgm ent of Lord Sankey had not been  
delivered and different v iew s to those expressed in  that judgm ent w ere  
accepted. No doubt it is, as stated by the learned Chief Justice, a 
fundam ental principle of English Law  that crim inality m ust never be 
presum ed against an accused person but m ust be established by evidence  
such as to exclude to a m oral certainty every reasonable doubt about his 
guilt. But even  this fundam ental principle of English law  is qualified  
w hen  pleas of insanity and statutory exceptions are raised by accused  
persons. One of the other m ajority Judges, M oham med Ism ail J., in  
adopting the v iew s of th e Judges in  the Rangoon case, stated that the  
Law  of Evidence regulates procedure only and has nothing, to do w ith  
conviction or acquittal of an accused person. This v iew  ignores the  
definition of “ proved ” as contained in section 3 and cannot be accepted. 
T he rem aining m ajority Judge in the A llahabad case, M ulla J., held  
that the purpose of section 105 w as m erely  to relieve the prosecution of 
th e  burden of establishing that the act w ith  w hich  the accused is charged  
does not fa ll w ith in  any one of the general exceptions in  the Penal Code. 
If this v iew  is correct, the illustrations to th is section are singularly  
inapt.

For the reasons I have g iven  I find the reasoning and decisions of the 
m ajority Judges in  the A llahabad’ case as unacceptable as those of the  
Court in  the Rangoon case. I do not propose to m ake reference to the  
view s of the three m inority Judges except to  say w ith  all respect that I 
find their reasoning unassailable.

I w ill d iverge at th is stage to a brief consideration of the M alayan  
cases to w hich our attention w as invited  by the Attorney-General., In  
the case of R ex  v. Chhui Y i l it w as held  that it is the duty of the  
Crown to g ive evidence sufficient, if  believed, to prove every  ingredient of 
the offence of w hich  th ey  in vite th e Jury to find the. accused gu ilty  but, 
once that onus is discharged, it  rem ains for the accused to establish any  
facts w hich m ay show  that.w h at he did is, in  h is case, and as an exception
4 4 / J 2  '  1 5 Malayan L. J . 177.
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to the general law, not a crim inal offence. There can be no legal 
obligation on the Crown, as a part of its case, to rebut, in  advance, all 
possible grounds of defence. The follow ing passages occur in the  
judgm ent of W hitley A .C .J .: —

“ The n ext question w as that which was raised in the seventh  
ground of appeal, w hich alleged that certain parts of the summing-up  
of the learned trial Judge constituted a m isdirection because he had 
failed  to direct the attention of the Jury to  the recent decision of the  
House of Lords in  W oolm ington’s case which, it was alleged, had had 
an ‘e f fe c t ’ on section 105 of our Evidence Ordinance. It was not 
very clearly explained how  a decision even of the House of Lords 
could be said to  ‘ effect ’ a statutory provision of our law  but probably 
w hat this was intended to m ean was that seption 105 of our Evidence 
Ordinance shouM now be construed in some w ay different from that 
in  w hich it has hitherto been construed in our Courts. W e do not think  
the decision of R. v. W oolm ington  can have any effect on our law  

». . . ”
Now, not only does section 105 provide such a statutory exception  

■but our definition of murder unlike that in England is a statutory 
one. It is laid down, as w e all know, in  sections 299 and 300 of our 
Penal Code and these sections m ake it clear that the prosecution must 
alw ays prove the existence, in th e mind of the accused, of one of the 
intentions or of the know ledge therein described. W e think that, 
w ith  these sections before him, no Judge of this Colony would ever 
have given to a Jury a direction such as that w hich led to the quashing 
of t'ne conviction in W oolm ington’s case.

Section 105 of our Evidence Ordinance in no w ay lessens the onus 
w hich  alw ays rem ains upon the prosecution. A ll that that section  
lays down is t h a t :—“ W hen a person is accused of any offence, the 
burden of proving the existence of circumstances, bringing the case 

■within any of the general exceptions in the Penal Code, or w ithin  any 
special exception or proviso contained in any other part of th e same 
Code, or in any law  defining the offence, is upon him, and the Court 
shall presum e the absence of such circum stances,” and illustration (b) 
to that section shows that, in ter alia, the burden of proving sudden  
provocation (which w ould reduce the offence, in accordance w ith  the 

; term s of Exception 1 to section 300 of the Penal Code, to one of 
culpable hom icide not am ounting to murder) is a burden w hich is 
on the accused. This burden, however, can never arise unless the 

• Crown has already produced evidence sufficient in law  to satisfy the 
Jury, in the absence of evidence from  the defence, that the killing  
am ounted to culpable hom icide com m itted w ith  one of the intentions 
or w ith  the know ledge described in section 300 of the Penal Code.

In h im  Tong v. The Public Prosecutor, Joh ore1 a Court constituted by  
Terrell''A.C.J. and Horne J. follow ed the Rangoon case of Em peror v. 
Dam apala (supra), and held that if the accused fails to discharge fully  
the burden of proving provocation, but by his evidence or argum ents 
raises a reasonable doubt' as to w hether the prosecution has satisfied the-

1 7 Malayan L. J . 41.
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assessors that such crim inal in tention  as w ould  justify  a  verdict of 
murder has been satisfactorily  established, the accused is, therefore,, 
entitled  to the benefit o f such doubt, and the offence w ould  be reduced from  
murder to culpable hom icide not am ounting to murder. This decision  
w as shortly fo llow ed  by the case of Cilia Chan Bah v. The K in g 1 
by a Court composed of M cElwaine C.J., Terrell and H om e JJ., w hen  
it  w as held  that “ in a trial for m urder it is incum bent on the.C row n  to 
prove beyond reasonable doubt that the accused k illed  the deceased by  
an act w hich  constituted m urder w ith in  the m eaning of section 300 of the  
Penal Code. W here the defence is insanity the onus is on the accused  
to prove that he w as probably insane. This onus is placed upon h im  by  
section 106' of the Evidence Ordinance, h u t the law  does not require an 
accused person setting up an exception  such as insanity as a defence to  
prove that exception beyond reasonable doubt. It is  sufficient if  he  
induces in the m ind of the Jury a feelin g  that h e w as probably insane 
though the Jury m ay h ave its doubt w hether he really  w as insane.” 
Soon afterw ards’ in  P u blic  P rosecu tor v . A long M at N esir B in Anjang  
Talib  and P ublic P rosecu tor v . Chan L ip = a Court constituted by  
W hitley A.C.J. and Gordon-Sm ith J. (Cussen J. d issen tien te ) , held that 
“ w hile  it  is for the prosecution to prove its case heyond reasonable doubt, 
the burden of proving the ex istence of circum stances bringing the case 
w ith in  one of the exceptions contained in section 84 of the Penal Code 
lies upon the accused. It is open to him  to discharge that burden  
either by adducing h im self or by rely in g  upon the evidence adduced by 
the prosecution or by both these m eans. The burden of proof cast 
upon an accused to prove insanity is not so onerous as that upon the  
prosecution to prove the facts w hich  they a llege and m ay .fairly be 
stated as not being h igher than the burden w hich  rests upon a plaintiff 
or defendant in  c iv il proceedings. Held, further, that the trial Judge 
having found in  each case that the evidence did raise a reasonable doubt 
in his m ind as to w heth er or not th e accused w as insane w hen  com m itting  
the acts com plained of and such a doubt being based as it w as upon a 
very definite and w eigh ty  expert m edical opinion, and having regard to 
th e lesser degree of proof required in  such a case, the accused had dis
charged the burden cast upon them  by section 105 of the Evidence 
Enactm ent and brought them selves w ith in  the exception  provided by  
section 84 of the P en al Code.” The last M alayan case to w hich  1 need  
in v ite attention is that o f M oham ed Isa B in  Lem an v. Public P rosecu tor  ”, 
in  w hich  it w as held  by Roger H all C.J. that, th e onus of proving  
insanity is upon the accused—section 105 of the Evidence Enactm ent. 
That onus is not a h eavy  one. The burden is no h igher than that w hich  
rests upon a party to c iv il proceedings. The story of the decisions of the  
M alayan Courts m ay be sum m arised as follow s. In 1936 it w as held  
that the decision in  W oolm ington’s case (supra) could have no effect on the  
law  in the Straits S ettlem en ts and that the burden of proving sudden pro

v o c a tio n  by v irtu e of section 105 rests on the accused. In 1937, after the  
decision in the Rangoon case, it  w as held  that the law  in  Johore as regards 
th e onus placed on the prosecution and the principles laid  down in  th e

1 7 Malayan L . J . 147. * 7 Malayan Law Journal, p. 153.
*' 8 Malayan Law Journal, p . 160.
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W oolm ington  case should be applied. In 1938 it was even held that 
w hen the accused pleaded that he w as insane, h e had only to raise a 
reasonable doubt in  the mind of the Judge to discharge the burden cast 
upon him  by section 105 and bring him self w ithin the requisite exception  
provided by the Penal Code. I m ay remark that this finding is 
contrary to the decision in  the English Courts in Macnaughten’s ca se1 
in  w hich it was. held that, if  the accused person relied on insanity, 
he m ust clearly prove it. In two other cases in Malaya in 1938 
it was held, fo llow ing Sodem an v . R ex  “, that the burden in cases in  which  
an accused has to prove insanity m ay fairly be stated to be not higher 
than the burden w hich rests u pon ,a  plaintiff or defendant in civil pro
ceedings. The M alayan cases are entertaining but not really helpful.

Having given the grounds, w hich have led m e to the conclusion that 
the decisions in the cases I have cited cannot be accepted, I propose to 
refer briefly to the various relevant sections of the Evidence Ordinance 
in  order to see w hether any gap or hiatus occurs w ith  regard to the matter 
in  dispute as would allow  u nd er. section 100 recourse to English law. 
It is only in such circum stances that recourse can be had to such law . 
It w ill be observed that the heading of Part III of the Ordinance is not 
m erely “ Production of E v id en ce”, but “ Production and Effect of 
Evidence ”. Section 101 is worded as follow s : —

“ W hoever desires any Court to g ive judgm ent as to any legal right 
oi liab ility  dependent op the existence of facts which he asserts, m ust 
prove that those facts exist.

When a person is bound to prove the existence of any fact, it  is said 
that the burden of proof lies on that person.”

1 w ould, in particular, refer to  the second paragraph.
Section 102 saysr-

" T h e burden, of proof in  a suit or proceeding lies on that person 
w ho w ould fa il if  no evidence at all w ere given on either side.”

Section 103 enacts—
“ The burden of proof as to any particular fact lies on that person  

w ho w ishes the Court to believe in its existence, unless it is provided  
by any law  that the proof of that fact shall lie  oh any particular 
person.” ,

Om itting section 104 w hich is not-' relevant and section 105 for the  
m om ent, section 106 says—

“ W hen any fact is especially w ithin  the knowledge of any person, 
the burden of proving that fact is upon him .”

Section 103 seem s to -throw on the accused the burden of proving that 
h e had acted in exercise of the right of private defence because it is he 
and not the prosecution w ho w ishes the Court to believe that he did so. 
The illustration to the section, w hich is worded as follow s : —

“ A  prosecutes B for theft, and w ishes the Court to believe that B  
adm itted the theft to C. A  m ust prove the admission.
B w ishes the Court to believe that, at the tim e in question, he was 
elsew here. He m ust prove it.”

1 US43) 10, Ch. F. 200. * (7.930) 2 A . B .R .  113S.
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bears out th is contention. Section  103 does not, how ever, stand b y  
itse lf for  section 105 is  in  th e  fo llow in g  term s:—

\

“ W hen a person is  accused o f any offence, the burden of proving  
th e ex istence o f  circum stances, bringing the case w ith in  any of th e  
general exceptions in  th e  P en al Code, or w ith in  any special exception  
or proviso contained in  any other part o f th e sam e Code, or in  any law  
defining th e offence, is  upon him , and the Court shall presum e th e  
absence of such circum stances.”

It has been contended that “ burden o f  proving ”, as used in  th is section  
has not the sam e m eaning as “ burden of proof- ”. A ny doubt as to the  
m eaning is, as I h ave already observed, rem oved by the language  
of the illustrations. I need on ly  quote th e first one, w hich  is  as 
fo llo w s: —

“ A, accused of m urder, a lleges that, b y  reason o f unsoundness 
of m ind, he did not know the nature of the act.

The burden of proof is on A .”

O bviously the L egislature did not intend to apply different, m eanings . 
to th e term s “ burden o f proof ” and “ burden of proving ”. M oreover, 
no distinction is draw n either in  the section  or in the illustrations betw een  
the various general exceptions and the various special exceptions or 
betw een general and special exceptions. The sam e ru le applies to  them  
all. No distinction is m ade betw een  th e question of private defence  
and the question of unsoundness of m ind. If the burden o f proving  
unsoundness of m ind is upon the accused, the burden of proving th e right 
of private defence is upon him  too. It m ay be conceded that one of the  
reasons .w hy the final w ords of section 105, namely,' “ and th e Court shall 
presum e the absence of such circum stances ”, m ay h ave been  inserted w as 
so as to  m ake it clear that the non-existence of such circum stances w as  
not a m atter to be established  by th e prosecution as under the old  law . 
On the other hand, th e  fact that such words have b een  inserted seem s  
to  m anifest on ly  too clearly  th e burden cast on the accused. In  th is  
connection I Would refer to  th e definition in section 3 of th e term  
“ Facts in  Issue ”, w hich  is as fo llow s : —

“ * Facts in  Issue ’ m eans and in c lu d e s^

any fact from  w hich, either b y  it s e l f  or in  connection, w ith  other
facts, th e ex istence, non-existence, nature, or ex ten t of any rights
liab ility , or d isability , asserted or denied in  any su it or proceeding, 

necessarily  follow s.

E x p la n a t io n W h e n e v e r ,  under the provisions of th e law  for the  
tim e being in  force relating to C ivil Procedure, any Court records an  
issue o f fact, th e  fact to be asserted or denied, in  th e answ er to such  
issue, is a fact in  issue.”

T he question of an accused being faced  w ith  th e burden o f  proving • 
a  fact in  issue such  as grave and sudden provocation can on ly  arise  
w h en  th e prosecution has established  beyond a ll reaspnable doubt fa c ts
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w hich constitute an offence. Then only does the burden arise. The 
illustration to this definition w hich is as follow s : —

“ A is accused of th e murder of B. A t his trial the follow ing facts 
m ay be in is s u e r  
That A  caused B ’s death ;
That A  intended to cause B ’s death ;
That A  had received grave and sudden provocation from B.
That A, at the tim e of doing the act which caused B’s death, 

was, by reason of unsoundness of mind, incapable of 
knowing its nature

t
indicates w hat facts m ay be in  issue in  a case of murder. The first two  
issues m ust be established by the Crown and then by section 105, the 
burden of proving the existence of the third or last fact in issue is upon 
the accused and the Court Shall presum e until he has proved it that it 
does not exist. If, however, the provisions of section 105 of the Evidence 
Act m ean only that the accused w as bound to produce som e evidence, 
as it has been contended, the follow ing position would arise. After the  
production of that evidence, if  the Jury rem ained in doubt as to whether  
the accused had established the existence of circum stances bringing him  
w ith in  an exception, it  w ould still go back to the original burden upon the 
prosecution and hold that the prosecution had failed to prove that the  
accused had not acted in exercise of the right of private defence and 
w ould, therefore, g ive him  the benefit of the doubt. If such was the  
position, the Jury w ho decided the case w ould have recorded in the sam e 
proceeding two contradictory findings upon a fact in issue in that proceed
ing. H aving regard to the v iew  I take of the section I have quoted  
I am of opinion that the existence of circum stances bringing an accused  
w ith in  an exception is a fact in  issue that m ust be proved by him. I 
m ust now inquire as to w hether the Ordinance states how that burden is 
discharged. In section 3 the expression ‘ p roved ’ is defined as follow s : —

“ A  fact is said to be proved w hen, after considering the m atters 
before it, the Court either believes it to ex ist or considers its existence  
so probable that a prudent man ought, under the circum stances of the  
particular case, to act upon the supposition that it exists.”
The expression “ C ourt” is defined earlier in the sam e section as 

fo llow s : —
“ 1 Court ’ includes all Judges and M agistrates, and all persons 

except arbitrators, legally  authorised to  take evidence.”

These words w ould not seem  t.o include a Jury, but in v iew  of the  
words “.un less a contrary intention appears from  the co n tex t” that 
appear in the opening words of section 3, I have no hesitation in  holding  
that the expression “ C ourt” does include a Jury. In fact, it  has 
been  so held in  India (v id e  M onir, p. 10; A m eer A li, p. 109 and Basu, 
p .3 1 ) .  It has been contended that the. definition does not com e into  
existence until a Jury has returned its verdict. I am unable to under
stand this argument. It seem s to m e that it is a direction to a Jury and 
a Court w hen functioning as a Jury as to the m anner in w hich it should  
com e to a decision as to w hether a fact is proved. The Jury properly
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directed w ith  regard to th e onus of proof has to apply the directions 
contained in th e definition of “ p roved ”. The fact that the definition  
contains th e  w ords “ under th e circum stances of the particular case ” 
perm its a “ prudent m a n ” to require a different standard of proof in  
crim inal and c iv il cases. In  th is connection, I cannot do better than  
cite the dictum  of Baron Parke in  R. v . S te r n e 1 that in  a crim inal case 
ow ing to the serious consequences of an erroneous condem nation both to 
th e accused and society  th e  persuasion of gu ilt m ust am ount to  such a 
m oral certainty as convinces th e m inds of the tribunal, as reasonable 
m en, beyond all reasonable doubt. H ence a prudent m an in crim inal 
proceedings w hen  th e burden of proof is on the prosecution requires the  
establishm ent of the case against an accused beyond a ll reasonable doubt. 
N o doubt also th is d ifferentiation in  th e standard of proof required in  
crim inal and c iv il cases is a legacy  bequeathed by English  law  w hich  w as 
applied before th e enactm ent of the Evidence Ordinance. In Sodem an v. 
R ex  * to w hich  reference has already been made, it  w as h eld  that 
the standard of proof required by an accused person w ho pleads insanity  
is  not h igher than that required by a plaintiff or defendant in  a c iv il su it, 
that is to say a m ere preponderance of probability. Or, in  other words, 
the standard required b y  th e addition of “ p ro v ed ” in  section 3. The 
authority of Sodem an’s  case is accepted by both C ounsel but it has been  
contended that “ in sanity  ” stands in  a particular class and that a 
prudent m an w ould  require a h igher standard of proof to rebut th e  
presum ption of sanity than h e w ould  to rebut the presum ption of th e  
absence of circum stances, the ex isten ce of w hich  w ould  bring an accused  
person w ith in  an excep tion  other than unsoundness of mind. No  
authority has been cited  in support of the proposition. M oreover, it  is 
contrary to the m eaning of section  105 as in te-preted  b y  th e illustrations  
w hich  draw no d istinction  betw een  insanity  and other exceptions. 
M oreover, it  is contrary to the judgm ent of Lord Sankey L.C., in  
W oolm ington’s  case, in  w hich insanity  and statutory exceptions are 
excluded  from  th e  principle form ulated therein. In considering w hat is 
th e correct interpretation to be g iven  to section  105 it appears to m e that 
th e L egislature has m ade the m atter p erfectly  clear w hen  it has said th a t  
“ the Court shall presum e th e  absence of such circum stances ”. The 
term  “ shall presum e ” is defined in  section  4 of the Ordinance as fo llow s :—

“ W henever it is d irected  b y  th is Ordinance that th e  Court shall 
presum e a fact, it  shall regard such fact as proved unless and u ntil i t  is  
disproved.”

It seem s to m e p erfectly  clear that the Jury shall regard the fact as 
proved that th e accused did not exercise th e right of private defence  
t ill it  is satisfied that h e did so or that it is so probable that h e did so 
that a prudent m an should  act on  that supposition.

I m ay conclude by referring briefly to som e further points that have  
been  raised in  the course of the argum ent. In  order to reinforce his 
contention that the Court should adopt the standard of proof required  
b y  English law  of an accused person w ho puts forw ard a p lea  of self- 
defence, th e A ttorney-G eneral referred us to various cases in  w hich  the

1 Surrey Sum . Ass. 1843, M S .t Best on Ev. p . 82. 2 (1936) 2 A . E . R . 1138.
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Courts of Ceylon had adopted the English law  as to w hat constitutes 
“ crim inal n eg ligen ce”. It is true that th e Courts in  Ceylon have  
turned to English decisions for assistance as to w hat constitutes criminal 
negligence. A s the P enal C ode-does not supply a definition as to what 
constitutes a negligent act, it  is right and proper that the Courts in  
Ceylon should consult other system s of law  for guidance in  such a matter. 
The fact that they  do so cannot be said to be relevant in  considering 
w hether it is proper to do so on a m atter for which provision is made 
by Ceylon law.

Reference w as also made to the case of A ttorn ey-G en eral v . R a w th er1 
and P erera  v. M arthelis A p p u '  w hich dealt w ith  the burden of proof 
im posed upon a person found in the recent possession of stolen goods. 
In both these cases the Courts adopted the principle laid down b y  
Lord Reading C.J. in  R. v. A bram ovxtch* as follow s :—

“ In a case such as the present w here a charge is m ade against a 
person of receiving stolen goods w ell know ing the same to have been  
stolen ,'w hen  the prosecution have proved that the person charged w as  
in  possession of the goods, and that they  had been recently stolen, 
the Jury should then  be told that th ey  m ay, not that they m ust 
in  the absence of any explanation w hich m ay reasonably be true, 
convict the prisoner. But if an explanation has been given b y  the  
accused, then it is for th e Jury to say w hether on the w hole of the  
evidence they are satisfied that th e prisoner is guilty. If the Jury  
think that th e explanation given  m ay reasonably be true, although  
they are not convinced that it is true, the prisoner is entitled  to be 
acquitted, inasm uch as the Crown w ould then have failed  to discharge 
the-burden im posed upon it by our law  of satisfying the Jury beyond  
reasonable doubt of the guilt of the prisoner. The onus of proof is 
neyer changed in these c a s e s ; it  a lw ays rem ains on the prosecution. 
T hat is the law . In pronouncing it to be so, the Court is not giving  
forth any new  statem ent of toe  law , but is m erely re-stating i t ; and 
it  is hoped that this re-statem ent m ay be, of assistance to those w ho  
have to try  these cases.”

The offence in both these cases and in R .v .A b r a m o v itc h  (supra) was one 
of dishonestly retaining stolen property. The prosecution had to 

' establish beyond all reasonable doubt all the ingredients of such an offence. 
One of these ingredients is gu ilty  know ledge. If the accused gives an 
explanation as to h is possession w hich m ay reason ab ly .b e true, it is 
obvious that a reasonable doubt m ust ex ist as to w hether he has guilty  
know ledge or m ens tea , one of the- ingredients of the offence to ,be  
established by the Crown. It is, in these circum stances, difficult to under
stand w hat bearing these cases have on the m atter now under considera
tion except once again to show that w here Ceylon law  is silent, assistance 
and guidance has been sought from  English law.

W e w ere also referred to th e . case of N air v . Saundias*, in  w hich  a 
Court constituted b y  three. Judges h eld  that the burden was on the  
prosecution to prove, that the ow ner did consent to th e com m ission  
of the offence o f that the offence w as due to an act or om ission on h is part

3 (1914) 84 L . J .  K . B . 397.
• (1936) 31 N . L . R . 439.

1 (1924) 25 N . L . R . 385. 
9 (1919) 2 1 N . L . R . 312.
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or that he did not take all reasonable precaution to prevent the offence. 
Section 80 (3) (b) of the M otor Car Ordinance does not cast upon th e  
accused the burden of proving an exception w ith in  the m eaning of section  
105 of the Evidence Ordinance. This decision turned upon the question  
as to w hat ingredients the prosecution had to prove in order to constitute  
the offence. The L egislature not having indicated that it intended to 
effect any changes in  th e general law  governing the burden of proof, 
it  w as h eld  that m ens rea  had not been established.

It w as suggested that the question before us w as affected, in  som e 
m easure, by the provisions of section 5 of the P enal Code, w hich are 
that every definition of an offence shall be understood subject to the  
exceptions contained in  the Chapter entitled  “ General E xcep tion s”, 
though these exceptions are not repeated in such definition. In m y  
judgm ent, th is provision does not affect the question in  any way; It is  
sufficient for m e to say that the section is not concerned w ith  the burden  
of proof and cannot be h eld  to overrule section 105 of the Evidence  
Ordinance. The section 6 has b een  inserted to facilitate brevity of 
expression so as to  obviate the necessity  of repeating in, every  section  
defining an offence that the definition is to be .taken subject to the ■ 
exceptions.

The point has also been  taken w ith  regard to the burden of proof 
and the interpretation of section  105 that presum ptions disappear w hen  
an issue of fact has been  raised as the resu lt of evidence tendered on both  
sides. In th is connection w e  w ere referred to the fo llow in g  passage 
from  the judgm ent of Lord Sum ner in East Indian■ R a ilw ay  Co. v. 
K ir k w o o d 1:—

“ H ow ever im portant th is question m ay be in the early stages of a 
case, after all th e ev idence is  out on both sides, it m ust be looked at as 
a w hole, and the- truth of th e occurrence m ust be inferred from  it. 
The judgm ents in  question h ave not sufficiently observed this.”

I  do not think that there is anyth ing in th is paragraph to d ispute the  
proposition that w here the burden of proof of a fact in  issue lie s  on a 
particular person it rem ains on such person ■ until discharged.. Our 
attention w as also in vited  to th e fo llow in g  passage from  the judgm ent of 
S ir Law rence Jenkins in  A iy a r  v . Goundan & o th e rs2 —

“ This proposition is open to the construction that the burden lay  
on the plaintiff not on ly to establish  h is title  but also to n egative the  
defendants’ claim  to perm anency, and if this is w hat w as m eant it w as 
w rong. But the sentence that im m ediately fo llow s show s a truer 
perception of the position. The learned Judges there s a y : — W e also 
hold that even  if that fact could be of any use to him  the various 
circum stances' proved, unrebufted b y  anyth ing in th e  plaintiff’s  favour, 
necessarily  raise a presum ption that the defendants have occupancy , 
rights ’.

“ The controversy had passed th e stage at w hich  discussion as to the ? 
burden of proof w as pertinent and the relevant facts w ere before the  
Court, and all that rem ained for decision w as w hat inference should be 
drawn from  them .
1 (1922) A . I .  R .—Privy Council— 195. 2 (1920) A . I .  R .—rPrivy Council—  67.
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“ In the end the learned Judges drew the inference—they speak of 
it as a presumption—in favour of the defendant’s occupancy rights 
and, as finally expressed, their determination was unvitiated by any 
error as to the burden of proof.”

I can find nothing in th is passage to assist the argum ent of Counsel for 
the accused. It m erely states that the question at issue in  the particular 
case w as w hat inference w as to be drawn from the relevant facts before 
the Court.

It has been seriously m aintained that the decision at which- I have  
arrived w ill have the effect of lim iting one of the fundam ental principles 
that lies at the w hole basis of British Criminal Jurisprudence, namely, 
the presum ption of innocence. If th is is so, it  is not a reason for im porting  
into Ceylon law  a principle of English law  contrary to the clear, definite 
and unequivocal language em ployed in a Ceylon enactm ent. On the 
other hand, in  m y opinion, the-decision  gives rise to no such lim itation  
and, as I h ave already indicated, is in  one sense consistent w ith  the prin
ciple form ulated in the W oolm ington  case. Moreover, I am unable to  
understand any logical necessity for im posing on an accused w ho raises 
a defence of insanity a greater burden than on an accused who pleads the 
existence of circum stances indicating that he w as exercising the right, 
of private defence or had lost the power of self-control by reason of grave 
and sudden provocation.

For the reasons I have given I am of opinion that the charge of the 
learned Judge was in accordance w ith  our law  and the appeal should 
be dismissed.
S oertsz J —

A fter careful consideration of the judgm ents delivered in the Rangoon, 
Allahabad, and M alayan cases, and of the argum ents subm itted to us 
from  the Bar, I am confirmed in  the v iew  w hich com m ended itself to me, 
and to w hich I ventured to g ive .expression obiter, w hen a D ivisional 

'Bench-of our Court w as called upon to deal w ith  the question of the burden  
of proof resting upon a prisoner w ho pleads insanity in  answer to a crim inal 
charge. (The K in g  v . V idanelage A braham  A ppu  \ )

That v iew , shortly stated, is that, in  virtue of sections 103 and 105 read 
w ith  sections 2, 3, 4 of our Evidence Ordinance, our law  differs m aterially, 
on the question before us, from  the English law  as stated by Lord Sankey  
in  h is speech in W oolm ington  v . The D irector of P u b lic  P rosecu tion s5 and 
as explained by Lord Sim on in the speech he m ade in  the later case of 
M an dn i v . The D irector of Public Prosecutions*  I should have been content 

•to record, in  th is brief manner, m y concurrence w ith  the answer given to 
' th e question by m y Lord the President but that m y brother de K retser 

has taken a different view , and the im portance of the subject m akes it 
desirable that I should state m y reasons for agreeing w ith  the m ajority.

The difficulty that attends the question before us seem s to m e to be due 
alm ost entirely  to the fact that by the tim e our Evidence Ordinance cam e 
to be enacted, w e-had follow ed the English Law of Evidence, for nearly a 
century, and m odes of thought and speech acquired during the long  
association have persisted in our Courts even after w e  had received a code 
w ith  a different orientation.

2 (1935) A . C.462. 5 (1941) A . E . R. ml. 3, p. 27 at 29.'  40 N. L. R. 505.
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In these circum stances, I think, as Jackson J. observed in the case of 
R e x  v . A sbu tosh  C h u c k e rb u tty 1:—

“ Em barrassment and difficulty w ill be greatly lessened if, instead of 
assum ing the English L aw  of Evidence, and then inquiring What change 
th e Evidence A ct has m ade in it, w e  regard as, I think, w e are bound to  
do, that A ct itse lf as containing th e schem e of th e law , the principles 
and th e applications of those principles to the cases of m ost frequent 
occurrence.”

B ut the Judges in  the Rangoon case of R ex  v . Dham apala, th e m ajority  
o f the Judges in  the case of Parbhoo v . E m peror, and the Judges in  M alaya  
in the cases referred to and quoted from  by M y Lord the C hief Justice, 
approached the question from  the opposite direction. D e K retser J.. has 
taken the sam e course. B y  w ay  of illustration I w ould  quote from  the  
judgm ent of Iqbal A ham ed C.J. in  Parbhoo v . E m p ero r:—

“ Even though the Evidence A ct .does, in certain respects, differ from  
the English law  and supplies a d istinct body of law , I decline to  
believe that the fram ers of the Indian law  could or did intend to  depart 
from  the English law  on the subject under discussion. There are 
certain  fundam ental princip les w hich  govern the trial and decision of 
crim inal cases in England. A ccording to the English law  th e onus of 
proving everyth ing essentia l to the establishm ent of the charge against 
th e  accused lies upon th e prosecutor . . . . It is on th e basis of 
these principles that it is w e ll settled  in England that th e evidence  
against the accused m ust exclu de to a m oral certainty every  reasonable 

' doubt about h is gu ilt and if there be any reasonable doubt aborn his 
guilt he is entitled  to be acquitted. The decision in (1935) A.C. 469 (i.e., 
the W oolm ington  case) does no m ore than push to its logical conse
quences the doctrines' and principles just noticed. I find it im possible 
to hold that S ir Jam es Fitz-Jam es Stephen, in  fram ing the Evidence 
Act, could have had the rem otest intention of tam pering w ith  or 
m odifying those fundam ental principles which, I consider, are based on 
principles of N atural Justice. A fter all, there cannot be varying  
standards of proof about the gu ilt of an accused person in England and in  
th is country. W hat holds good in England m ust hold good in India. 
I, therefore, regard th e decision of the H ouse of Lords as th e last word  
on th° subiect and, unless I am forced by express provisions contained  
in  th e Indian Evidence A ct, to ignore that decision, I  should, I  consider, 
respectfully  fo llow  it. ”

I have quoted at th is length  because th is passage, if  I m ay say so, is  
typical o f th e reasoning b y  w hich  the Judges in  Rangoon, A llahabad  
and M alaya reach their conclusions.

But I do not see w hat logical justification there could be for the learned  
Chief Justice of A llahabad declin ing “ to  b e lieve  th a t th e  fra m ers of the,

Indian law  could or d id  in ten d  to  depart from  th e  English la w ; or, for 
finding “ it im possib le  to  hold th a t S ir  Jam es F itz-Jam es S teph en  had th e  
r e m o t e s t  in ten tion  of tam perin g  w ith  or m odify in g  th ese fun dam en ta l

‘J .  Zl R . 4 (Cal.) 484.
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doctrines ” ; or for saying “ th ere cannot be varying standards of proof about 
the gu ilt of an accused, person  in  England and in  th is cou n try;  or, again, 
for saying, “ w h a t holds goods in  England m ust hold good in  India

Speaking w ith  profound respect, th is process of reasoning does not 
reveal an open mind in relation to the question under consideration.- 
The learned Chief Justice appears to have addressed him self to it, fu lly  
equipped w ith  prepossessions and assumptions and, in  consequence, he  
adopts procrustean m easures for dealing w ith  the problem. He does not 
m ake allow ance for the fu ll dim ension of our law , but he reduces it  
drastically to m ake it fit into the fram e of the English law. I would  
respectfully associate m yself w ith  the answers given by Callister, Allsop, 
and Braund JJ. to the argum ent of the Chief Justice in the passage I have 
reproduced, and I would refer particularly to that part of the judgm ent 
of Braund J. w here he says : —

“ A s I have already said, I think it w ould have been an inversion  
of the proper order of things in India to have taken that English case 
of the highest authority (nam ely the W oolm ington  case) first, and then 
to have construed the Indian Statute in the light of the law  . . . .  
that it lays down in  England. What, w ith  the greatest respect, I 
venture.to think is overlooked is that (W oolminoton’s case) w hile  being, 
unquestionably, the highest authority in  England on the burden of 
proof in  Criminal law , has no ’ reference to India, where the law  upon 
th is m atter has to be looked for in Indian Statutes and nowhere else, 
and, w hen found, applied. Indeed, I think the very form of one of 
the questions propounded in the Rangoon case exposes the mistake.

' It w as ‘ Is the decision of the House of Lords . . . .  inconsistent 
w ith  the law  of British India ? ’. It w as decided that it w as not. 
B ut w hat, m ay I ask, w ould it have m attered if it was ? The law  of 
England is one thing and the law  of India is another. And, in  the  
result, I am compelled' to think that if w e are to apply the principles 
(in  the W oolm ington  case) to the one before us, the construction of an 
In d ia n .S ta tu te V ill have to be strained to conform to the law  of Eng
land rather than that the Indian Statute w ill itself have been  
construed. ’’

If, then, w e shut our eyes to the English Law of Evidence as, I think, ’ 
w e m ust, except so far a s  a casus om issus renders recourse to it necessary, 
and call to m ind the provisions of our Ordinance to see if there are any 
that deal w ith  th e question before us, sections 103 and 105 read w ith  
sections 3 and 4 (2) occur to us at once.

S ection  103 says—
“ The burden of proof as to any particular fact lies on that person w ho  
w ishes the Court to believe in its existence, unless it is provided by any 
law  that the proof of that fact shall lie  on any particular person. ”
Section 105 says—

’ “ W hen a person is accused of any offence, the burden of proving the  
ex isten ce of circum stances bringing the case w ithin  any of the general 
exceptions in  the Penal Code, or w ithin  any special exception or
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proviso contained in  any other part o f th e sam e Code or in  any law  
defining the offence, is upon him , and th e  Court shall presum e the  
absence of such circum stances. ”
Section  3 says—

“ A  fact is said to  b e proved, w hen after considering a ll the m atters 
before it, the Court eith er b elieves it  to ex ist or considers its ex isten ce  
so probable that a prudent m an ought, under th e  circum stances of the  
particular case, to act ilpon th e supposition that it  exists. ”

“ A  fact is said to be disproved w hen, after considering all the m atters 
before it, the Court eith er b elieves that it does not ex ist, or considers its 
non-existence so probable that a prudent m an ought, under the circum 
stances of the particular case, to act upon the supposition that it does not 
ex ist . "

“ A  fact is said not b e proved w h en  it  is neither proved nor disproved. ” 

Section 4 (2) says—
“ W henever it is directed b y  th is Ordinance that the Court shall 

presum e a fact, it  shall regard such fact as proved unless and until it  is  
disproved. ”
A s I understand these provisions, their effect is to establish  one m easure  

of proof, and to m ake that m easure applicable, due regard being had to 
“ the circum stances of the particular case ”, w h en ever a fact has to  h e  
“ p ro v ed ” in all Judicial proceedings in  or before any Court other than  
C ourts-m artial” . . . .  (section  2 (i.) ) .  S ection  2 (2) in tervenes  
to  clinch- the m atter, and to prevent any doubt or am biguity b y  declaring  
that, “ all rules o f evidence not contained in  any w ritten  law  so far as such  
rules are inconsistent w ith  any of the provisions of th is Ordinance are 
hereby repealed ”. This section, so to say, cuts the pointer that h eld  us 
to  the English Law  of Evidence, except for th e slender contact provided b y  
section 100 w hich  requires resort to the English  law  “ w henever in  a judicial 
proceeding a question of evidence arises not provided for \>y th is Ordinance 
or b y  any law  in  force in  th is I s la n d ”. B oth C ounsel for th e  prisoner 
and the A ttorney-G eneral sought refuge in  the som ew hat shadow y  
am plitude of th is section, and contended that th e .^question now  b efore us 
is such an instance. T heir argum ent w as that sections 100 to  106 of 
th e Evidence Ordinance provide for the “ burden of proof ” in  th e  sense  
of introducing evidence and that there are no provisions in  th e Ordinance 
dealing w ith  the burden of proof in  the sense of estab lish in g  a  case and that, 
resort to the English  law  is necessary. I am unable to entertain that 
argum ent, for it seem s quite clear to m e that th e  sections I h ave already  
referred to and quoted deal w ith  this very  question, if  th ey  are but proper
ly  interpreted. Section  100 of our Ordinance does not occur in  th e  Indian  
or the M alayan Evidence A cts and y e t /  th e m ajority o f th e Indian  
Judges in  th e case of Parbhoo v . E m peror (supra) and th e Judges in  M alaya  
in the cases referred to w ere able to assert that, nevertheless, the  
English law  applied, w h ile  th e  argum ent I am  dealing w ith  proceeds on  
th e  footing that th e  English. L aw  applies in  v irtu e of section  100. This 
is  a bew ildering resu lt, for it  m eans that for th e v iew  that th e  English  law  
applies, section 100 is  necessary and also that it  is not necessary.

- H
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If section 105 is read in the light of sections 3 and 4, as it m ust be, it  
is not possible to sustain the subm ission made to us that sections 103 and 
105 m ean no m ore than that the accused has the burden of introducing 
evidence sufficient to raise, as a fact in  issue, the existence of the circum 
stances relevant to the defence set up, and that w hen there is some 
evidence for that purpose, his burden is discharged, and- that it is then  
for the Jury to say, at the end of the trial, w hat their finding is in  regard 
to the existence of the relevant circum stances: that if they believe its 
existence or if they  are le ft  in  a state of m ind in w hich they are unable  
to say either that they believe or that they disbelieve its existence, they  
m ust acquit the accused because, in either of those events, the prosecution  
has not discharged its burden by elim inating reasonable doubt in  relation  
to the w hole case. This is a strained interpretation put upon section 105 
in  order to assert the English law . But, under our law , the Penal 
Code defines precisely the different offences penalised by it, and so do 
the other law s that create' offences, and the w hole  burden that rests upon 
the prosecution, under our law , is the burden'to show that the elem ents 
that constitute the offence exist, and that the definition is satisfied. 
Sections 101, 102, and 103 of the Evidence Ordinance rftake it clear that 
that is the extent of the burden the prosecution carries. See the case 
of S eturatnam  v. V enkatachile  \  It w as in v iew  of this difficulty that 
the learned Counsel w ho appeared for the appellant in  the case of Parhhoo 
v. Em peror {su pra ) , seized upon the Indian equivalent of section 3 of our 
Penal Code in order to contend that the prosecution does not prove its case 
and does not establish the offence charged unless and until it elim inates 
the exceptions w hich are contained in Chapter 4 of the Penal Code, and 
w hich state the m atters that exem pt a person from culpability. But 
all the judges in  that case had no difficulty in  rejecting that argument.

• That argument, if it w ere sound, can only apply, in  any case, to m atters dealt 
w ith by the general exceptions alone not to those dealt w ith  by special 
exceptions and provisos. So that upon the hypothesis that that argu
m ent is sound, a distinction w ould have to be made betw een the onus on  
the prosecution in a case in  w hich  a defence to an offence is set up under 
a general exception, and that in a case in w hich a special exception is 
pleaded, an extrem ely  anomalous state of things w hich w ould invest 
section 103 w ith  a double m eaning.

This argum ent of appellant’s Counsel in the Allahabad case w as not 
adopted by Counsel here, except in  order to subm it that that argument 
w as based on w hat the law  in India had been till the Legislature enacted  
section 105, and that they could no longer endorse that argum ent since  
by the use of the words “ the Court shall presume the absence of such  
circum stances ”, a rebuttable presum ption against the accused w as 
created. That presum ption was, how ever, displaced directly som e  
evidence relevant to the issue raised by the particular exception w as in. 
Thereafter—the argum ent proceeded—w hen all the evidence had been  
led, and the occasion arose for the Tribunal to consider its decision, 
section 3 m erely served to caution the Tribunal that unless that evidence  
had persuaded it to the point of inducing b elief in  its mind, it should not 
hold that a fact has been proved unless there w as such a high degree of th e  

1 A . I .  B. 1920 (P. C. a tp . 69)
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probability of the ex istence of that fact as to enable a prudent m an to act 
upon the supposition that it  exists. B ut section 3 does not define th e  
quantum  of proof necessary for the purpose. For that, a prudent m an  
m ust look elsew here. In Ceylon, h e w ould, in  v iew  of section 100, 
look to the law  of England. That w as the argument. B ut the question  
arises, should he look to the rule of “ proof beyond reasonable doubt in  
relation to the w hole case ” as enunciated in the W oolm ington  case, or 
to the ru le as previously understood on the authority of S ir M ichael 
Foster. That w as th e rule com m only in force at the tim e our Ordinance 
w as passed. So far as India and other countries governed b y  th e  Indian  
Evidence A ct are concerned, in  the absence of a section sim ilar to our 
section  100, it  w ould, I suppose, be open to the prudent m an to range 
from  China to Peru in order to se lect his rule. It is so im probable a 
hypothesis that in  a Code of- the Law  of Evidence, presum ably intended  
to be as com plete as possible, so im portant a m atter as that of the quantum  
of proof w as om itted or overlooked, that it  m ust be rejected, particularly  
in  view  of the fact that S ir Jam es Fitz-Jam es Stephen, w ho w as so largely  
responsible for the Code, says in  h is great book on the Law  of Evidence : — 

“ The Law  of Evidence is that part of th e Law  of Procedure 
w hich, w ith  a v iew  to certain individual rights and liab ilities in  partic
ular-cases decides (1) w hat facts m ay and w hat m ay not be proved in  
such c a s e s ; (2) w h a t so r t o f evidence  m ust be g iven  of a fa c t w h ich  
m a y be p ro v e d ;  (3) b y  w hom  and, in  w hat m anner, the ev idence m ust 
be produced by w hich  any fact is to be proved. ”

It cannot, I  think, reasonably be supposed that in  the Code drafted  
under h is supervision point (2) w as om itted. The conclusion to w hich  I find 
m yself driven is that sections 103 and 105 read in the light of sections 
3 and 4 provide not on ly  for the “ onus of proof ” in  the sense of the burden  
of introducing evidence, but also for the onus' of proof in  the sense of 
establishing the particular case.

A s pointed out by m y brother Hearne, it  is not an adequate answ er  
to his io say, as it w as said, that if the tribunal started w ith  a presum ption  
against the truth of the relevant circum stances it w ould require “ a m ental 
revolution ” to find that th e circum stances are true. These “ m ental 
revolutions ” are m atters of daily  experience in  our Court although they  
are m ore sim ply know n as changes of v iew .

I t  is often  possible to test the va lid ity  of an argum ent by carrying it to  
w hat w ould  be its logical conclusion. If w e  take that course w ith  the  
m ain argum ent subm itted to us, the resu lting position w ould  be that, 
although section 105 requires the ex istence of circum stances bringing the 
case w ith in  an exception  to be p ro v ed  by the accused, he w ould satisfy  the 
requirem ent even  though the ex istence of these circum stances is le ft  in  
doubt by him , that is to say is n ot p ro v ed  b y  him , for section 3 says that 
“ a fact is not proved w hen  it is neither proved nor disproved ”. Such a 
conclusion appears to m e to refute the argument.

The position is h ow ever different in  cases in  w hich, b y  involving th e  
fact in issue in  sufficient doubt the accused ipso facto  involves in  
such doubt an elem en t of the offence that the prosecution had to  
prove. That, for instance, w ould  h ave b een  the position under our la w
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in  the W oolm ington  case, i f  on the charge of murde^, or* all the m atters 
before them, the Jury w ere in  sufficient doubt as to -Whether the death of 
the deceased girl w as th e resu lt of an accident or not, for, in  that state of 
doubt, the Jury are necessarily as much in  doubt whether the intention tq  
cause death or to cause an injury sufficient in  the ordinary cause of nature 
to cause death, existed  or not. In such a case, the proper view  seem s to 
m e to be that the accused succeeds in avoiding the charge of murder, not 
because he has established his defence, but because, by involving the  
essential elem ent of intention in doubt, he has produced the resu lt that 
the prosecution has not established a necessary part of its case.

Sim ilarly, in a case in  w hich the accused’s plea is sim ply that he is not 
guilty, or in a case in w hich he pleads an alibi, if  he creates a sufficient. 
doubt in the m inds of the Jury as to whether he was present or not, or as 
to w hether he did the act or not, or as to whether he had the necessary  
m ens rea  or not the accused is entitled to be acquitted because, in such an 
event, the prosecution has not sufficiently proved its case.

B ut in  the great m ajority of cases in  which the defence calls in  aid. a 
general or special exception or proviso “ the position is different, and is on 
a footing-sim ilar to that under the English law  in  regard to pleas of 
confession and avoidance in  w hich the burden of establishing the facts 
justifying avoidance is on the accused ”. (Phipson on Evidence, 8th  ed., a t 
p. 31.) In these cases w hen, at the conclusion of the trial, the occasion 
arises for the Jury to consider their verdict on all the m atters before them  
they m ust needs consider the defence apart from the case for the prose
cution, that is to say the defence arises for consideration on the assumption 
that op the facts established by the prosecution, “ they w ill be 
warranted in convicting the accused of the offence w ith  w hich he is 
charged ” W oolm ington’s case (supra) or I w ould add, of som e other 
offence. If, on the facts established, the Jury-, w ill not be so warranted, 
the case fails in  lim ine. There is no occasion then to consider the  
defence.

Let us suppose a case of k illing in w hich the defence set up is that of 
’‘ grave and sudden provocation”. That, logically, m eans that the act 
resulting in death and the intention reasonably im putable to the person  
doing the act are granted. The prosecution has, therefore, established  
th e resulting offence. If the. accused proves in  the manner explained in  
section 3 of the Evidence Ordinance that at the tim e he did the act 
he! had been deprived of the power of self-control by grave and sudden 
provocation offered to him  by the victim , he is acquitted of murder, 
notw ithstanding the fact that he did the act, and the im putable intention  
was murderous. But, if he does no more than create a doubt, in the minds 
of the Jury, he fa ils because, in  that event, he has not proved the circum
stances bringing  the ease w ith in  the exception, and the case of the Crown 
rem ains unaffected. H is defence has hot been proved nor has the case 
for the prosecution been disproved, or even  involved  in doubt.

That appears to m e to be our law  in virtue of the sections of the Evidence 
Ordinance to w hich I have referred and that, in  that respect, it differs 
from  the common law  of England, and occupies the exceptional position  
o f “ insan ity-defen ce” cases under that law . In those cases the law  of
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England, it  is abundantly clear, is that the accused m ust “ satisfy th e  
J u r y ”, m ust “ clearly  p r o v e ” h is insanity. If he does no m ore than  
in volve it in  doubt, he fails.

Counsel sought to surm ount th is difficulty b y  subm itting that this 
departure from  the general ru le in  those cases is due to the fact that 
th e  experience o f m ankind is  that th e vast m ajority of m en and w om en  
are sane and that, for that reason, strong proof of insanity is insisted  
upon.

B ut that is hardly convincing. The sanity of the great m ajority of men 
and w om en is not to the point w hen an unfortunate w retch is pleading his 
ow n insanity, and w hen  in the nature of things, in  order to advance 
such a plea w ith  som e degree of plausibility, there m ust be som e abnor
m ality, som e m ental aberration, som e hereditary taint that he can point 
to. One w ould h ave thought that, if  ever a p lea am ounting to confession  
and avoidance, deserved to be regarded w ith  som e latitude, “ insanity ” 
is  that plea. B ut the clear la w  in  England is that there shall be no such*’ 
latitude. To use th e phrase fam iliar to  English law , the plea o f  insanity  
m ust be established by th e “ prisoner ” “ beyond all reasonable doubt ”. 
So it has been laid  down in num erous cases during a w hole century. 
The case of R ex. v . S odem an (supra) does not, in  m y v iew , alter the law. 
B ut in so far as it appears to do so, it has been repeatedly com m ented  
upon. (See C rim inal L aw  Journal, India, N ov. 1941.) A t any rate, in  
regard to the m easure of proof in  “ in sa n ity ” cases under our law , it  is 
as stated in section 3.

Section 105 of the E vidence Ordinance, as I understand it, puts all 
th e  other general exceptions and the special exceptions or provisos in  
th e  Penal Code, and in any law  defining the offence, w here an offence 
other than under the P en al Code is charged, in  one and the sam e category  
as “ insanity ”, and provides one m easure of proof for all o f them , that is 
th e m easure of section  3, and for m y part, I do not see any occasion for 
the consternation indicated in  som e of th e judgm ents in  the Allahabad  
case at th is result; W e are in  no w orse case than are “ insanity-defence’s ” 
under th e com m on law  of England, and so far as the S tatute law  of 
that country is  concerned, there are m any instances— and th ey  are 
grow ing apace— in w hich  the burden is expressly  put upon the person  
charged to prove exem ption, qualification, absence of fraudulent intent 
and sim ilar m atters.

In short, I find it im possible to read section 105 as if it contained a pro
v iso  to the effect that the burden of proof shall be deem ed to be discharged  
i f  the Court is satisfied that on all th e evidence in  the case there is reason -- 
able doubt as to w heth er such circum stances ex ist or not.

That is w hat w e  are in vited  to do, but w hat, in  m y opinion, w e have  
no right to do.

T he conclusion to w hich  I com e, for th e reasons I have given, is  that 
th e  learned Judge o f A ssize correctly  directed the Jury that the accused  
w as not en titled  to the benefit o f the exceptions he invoked, if  they  
found that th e ex isten ce of th e circum stances relevant to that exception  
w a s le ft  in  doubt, for m y  interpretation o f sections 103, 106, 3 and 4 is 
that an  accused brings h im self w ith in  any of th e  exceptions and provisions 
referred to in  section  105 on ly  if, on all the m atters before the Jury in  
44/13
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the case they are trying, they believe  that the circumstances bringing the 
case w ithin  that exception ex ist or, at least, consider that their existence  
is so probable that they ought to regard them  as existing.

H earne J.—
The question w e have to decide is “ whether, having regard to section 105 

of the Evidence Ordinance and to the definition of ‘ proved ’ in  
section 3 thereof, in  a case in w hich any general or special exception  
in  the Penal Code is pleaded by an accused person and the evidence relied  
upon by such accused person fa ils to satisfy the Jury affirmatively of the 
existence of circum stances bringing the case w ithin  the exception pleaded, 
th e accused is entitled  to be acquitted if, upon a consideration of the  
evidence as a w hole, a reasonable doubt is created in the minds of the Jury  
as to w hether he is entitled to the benefit of the exception pleaded

The decision of the House of Lords in W oolm ington’s case unequi
vocally  answers the question in the affirmative. D oes an analysis of our 
law  lead to a conclusion w hich “is consistent w ith  that decision or not ?

The argum ents before us focussed attention on  section 105 of the Evi
dence Ordinance. W ith .these arguments I , shall presently deal, but I 
w ould prefer, at the outset, to discuss the effect of another section of the  
Ordinance, nam ely, section 103.

This section refers to the burden of proof of a particular fact w hich lies 
on a person w ho w ishes the Court to believe in the existence of that fact, 
unless it is provided by law  that proof of that fact shall lie  on a particular 
person. ^

Let us take the case of an accused, charged w ith  murder, w ho claims 
to have acted in exercise of the right of private defence. He puts in issue 
th e  fact that he had acted in  good faith  under a reasonable apprehension  
of death or grievous hurt, and that he had inflicted no more harm than was 
necessary, having paid, as far as he w as able, due care and attention to the  
risk to which he w as exposed and to the m eans he adopted to avoid that 
risk, m eans w hich he claim s w ere adequate but not excessive.

In putting this fact in  issue, he w ould also put in issue the' physical 
facts from  w hich  the Jury w ould be asked to infer the main fact which  
he asserts. -I refer to such facts as that the deceased entered his house 
and attacked him  w ith  a leth al weapon.

It m ay be that prosecution w itnesses are in  a position to speak to the 
even ts w hich  preceded the causing of death and that their testim ony is. 

■ to the effect that the events are not as the accused w ould have the Court 
believe. It m ay be that prosecution w itnesses can only speak to facts 
from  w hich the actual causing of death by the accused m ay be inferred  
and that they have no know ledge of the events w hich im m ediately  
preceded the causing of death. In the form er case, the prosecution  
has no desire to prove the facts alleged by the accused w hich it regards 
as false. In the latter, the facts m ay possibly be w ith in  the knowledge 
of the accused and nobody else. But, in either event, w ho w ishes the  
Court to believe in  the facts asserted by the accused ? The accused  
alone. -

A  consideration of section 103 leads m e w ithout any difficulty to the  
conclusion that the burden of proving the facts asserted by the accused
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is  on th e  accused, and h e m ust prove these facts at th e  least by show ing  
th a t their ex isten ce is  so probable that a  prudent m an, after considering  
a ll th e m atters w hich  h ave been brought to h is notice in  evidence and  
under a ll th e  circum stances of th e case, ought to  act on the supposition  
that they ex isted  (section  3 ). It is not enough if th e Jury are le ft in a 
sta te of doubt as to w heth er th ey  ex isted  or not.

I now  com e to  section  105. If one takes that section  to  m ean that 
it  casts upon an accused th e  burden o f proving the circum stances w hich  
bring “ the case w ith in  any of the exceptions ” it is in  com plete harm ony  
w ith  section  103. In  fact, section 105 w ould, on  that v iew  of it, be but 
an application of th e general provisions of section 103 to a particular 
case, the case of an accused claim ing the benefit of one of the exceptions 
on th e basis of circum stances or facts in  the ex istence of w hich h e “ w ishes  
th e Court to believe ”.

It was, how ever, argued both by Counsel for th e ac.cused and the  
A ttorney-G eneral that th is is not the correct v iew  of section 105. It was 
argued that th e section  m eans that an accused w ho sets up a defence  
based upon a general or special exception  is required “ to introduce into  
th e case evidence w hich, if  believed , w ould  show  or tend to show that 
h e w as entitled  to th e  benefit of th e exception  invoked by him  ” and no 
m ore than that. It w as even  said that th e section w as m erely  a precept 
o r  caution to th e accused, in h is ow n interests, to adduce som e evidence  
which,, if  accepted b y  the Jury, w ould  operate in  h is favour.

The k ey  to the m eaning of section  105, it w as argued by Counsel, is to 
be found in th e concluding words “ and th e  Court shall presum e th e  
absence of such circum stances ”. It w as argued that “ burden of proof ” 
and “ rebuttable presum ptions ” h ave essen tia lly  the sam e m eaning in  
law  : that th e first and second parts, o f th e section  are, therefore, different 
w ays of saying- the sam e t h in g ; that the converse of an absence of 
circum stances is  th e ex isten ce o f  circum stances irrespective of th e ir  truth : 
that the question o f the truth of the circum stances alleged is considered  
b y the Jury at a later s t a g e : and, finally, th a tf th e  burden o f  proof 
contem plated b y  the section  is discharged, and th e  presum ption stated  
in  the section is rebutted, once som e ev idence is before th e Jury w hether  
that evidence w as adduced by th e accused or elicited  by h is Counsel in  
cross-exam ination.

One answ er to  th is argum ent can, I think, be stated q uite sim ply by  
sayin g  that it  m akes the section an unnecessary and even  absurd p iece - 
of legislation. If there is a com plete absence of evidence of_juch circum 
stances as are referred to in  section  105, th e Judge w ill take note of it  
and at the proper tim e w ill bring it to the n otice of the Jury, hot because 
of the presum ption contained in the section, but for the reason that in  
point of fact no ev idence of any such circum stances has been  given. 
W hat is th e object o f th e  presum ption ? S u rely -it is 'n o t to la y  dow n th e  
proposition that if  there is an absence of circum stances appearing in  ' 
evidence at th e  trial, it  m ust be presum ed that there are no such circum 
stances appearing in  ev idence at th e  trial ? Is there any point in  enacting  
that there is  a presum ption of absence against w hat is  absent and know n  
b y everybody to be absent—Judge, Jury, Counsel and accused alike ? 
W ould th is not reduce th e  section  to  a p iece of leg isla tive lev ity  ?



130 H E A R N E  J .— T he K in g  v . J a m es C h an drasekera .

On th e contrary, is not the com m onsense of th e m atter that th e words 
“ existence ” or “ absence ” of circum stances, as they occur in the section, 
refer respectively to the existence or absence of circum stances at the  
tim e of the com m ission of th e  offence w ith  w hich the accused is charged ? 
The opening words of the sectipn are “ w hen a person is accused of an 
offence The offence is  alleged in the indictm ent to have been commit
ted  at som e previous tim e. It is to the existence of circum stances at 
that tim e that th e first part of th e  section m ust relate and the presumption  
m ust sim ilarly relate to an absence of circum stances at that tim e. It 
w as said that if  the Jury started  w ith  a presum ption against the truth of 
circum stances, th ey  w ould only arrive at a finding that the circumstances 
alleged  w ere true by a process of thought that w ould amount to a “ m ental 
revolution ”. B ut is this in  accordance w ith  every day experience ? 
Cannot and do not Jurym en, to take a few  of the general exceptions, 
start an inquiry on the assumption that the accused is sane, or that h e  
w as not intoxicated or that his act w as not accidental and yet, on credible 
evidence being offered, adopt the reverse of these assumption as the  
truth ?

It w as remarked that the word “ Court ” and not Jury is used in  
connection w ith  the words “ shall p resum e”. The word “ C ourt” 
is used because it is not every Court that sits w ith  a Jury, and a Court 
or rather Judge presiding at a Jury trial w ill not only take note of a 
presum ption .but com m unicate it to th e  Jury.

The m eaning of section 105 is, I think, m ade clear by the illustration  
to the section. A, accused of murder, alleges that, by reason of un
soundness of mind, h e did not know  the nature of the act. The burden  
o f proof is on A—that is to say, the burden of proving that he did not 
know  th e nature of the act. The force of that illustration w as appreciated  
by Counsel, but it w as said that th e defence of insanity is in  a category  
by itse lf and that a different result is brought about in  England w hen  
an accused proves insanity. B ut the law  of England is beside th e  point. 
The point is that section 105 refers to general and special exceptions, 
that one of the general exceptions is that the accused’s act is  no offence 
i f  at the tim e of doing it h e  did not know  the nature of th e  act, and the  
illustration m akes it clear that h e m ust prove, and not m erely assert, 
that he did not know the nature of th e act com m itted by him.

The third illustration, w hich to m y m ind is just as illum inating, is this. 
“ A  is charged w ith  voluntarily causing grievous hurt under section 316. 
The burden of proving the circum stances bringing the case under 
section 326 lies on A ”. That does not m ean the burden of m erely  
g iv in g  evidence of circum stances. It m ust and can only m ean w hat it  
says—th e burden of proving th e circum stances.

For the reasons I have g iven  I am unable to adopt Counsel’s suggested  
interpretation of sectipn 105. B ut I would point out that that inter
pretation, even if it is adopted, does not, in  itself,'provide an answer to  
th e question that has been referred to us. Even if section 105 considered  
by itse lf m eans no m ore than that th e onus lies on an  accused to  
“ introduce ” evidence, the facts he has put in  issue by th e evidence so 
introduced are facts w hich he “ w ishes the Court t o -b e l ie v e ”. What, 
then, is th e position if  he fa ils to  satisfy  th e Jury that th e facts w hich  h e
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has put in  issue and w hich  h e w ish es should be believed  ever existed  ?
(section  103.) According to our law , regard being had to th e definition  
of “ proved ”, h e  has failed  to prove those facts and h e has also thereby  
fa iled  to prove h is defence w hich  is conditioned by th e supposition that 
those facts existed. B u t C ounsel’s argum ent is that, although th e  
accused has failed  to carry conviction to the m inds of th e Jury, th e  
prosecution has fa iled  to 'd isch arge its  burden if  h e leaves the facts or 
circum stances w hich  he has asserted in doubt. That, h ow ever is not a  
deduction from  th e particular v iew  of section 105 w hich  he advanced. 
It is m erely  a statem ent of the law  in England. It ignores section 103 
and begs th e question w e  h ave to decide.

In  conclusion, I w ould  refer to th e  A ttorney-G eneral’s argum ent that 
the Suprem e Court has a lw ays directed juries that the case of the prosecu
tion, m eaning a ll th e  elem ents of th e  offence charged, had to be proved  
beyond reasonable doubt and that that direction w as derived from  the  
definition of proof in section 3 of th e  E vidence Ordinance. H e argued that 
a prudent m an w ould  b e content w ith  proof by a balance of probability  
in  a civ il case, but w ould  require a h igher degree of proof in  a crim inal 
case. B ut th e definition does not require him  or even  perm it him  to do 
so. The definition does not form ulate different standards of proof w hich  
vary  w ith  the nature of th e proceedings. On the contrary there is 
n oth ing in th e section  to ju stify  th e v iew  that a prudent m an m ay or 
should apply th e yardstick  of proof to the facts of a case w ith  any regard  
to the nature of the proceedings and the consequences of his decision. 
H e takes account of all th e m atters before him , all the circum stances 
of the case, and th e  probabilities—that is all.

In  m y opinion, section 3 lays dow n one m easure of proof—at a m inim um  
proof—by a preponderance of probability. It is the m easure of proof 
required of a plaintiff in regard to h is claim , of a defendant in  regard to 
h is defence, of an accused w ho sets up a defence based upon a special or 

. general exception  and o f  th e prosecution in regard to its  case.
It is true that Judges of th e  Suprem e Court h ave in  th e past instructed  

Juries that th ey  m ust b e satisfied beyon d  reasonable dou b t of the truth  
of th e facts relied  upon by th e  prosecution in  order to establish  th e  gu ilt 
of an accused, that is to say that th ey  m ust be satisfied that th e elem ents of 
th e  offence charged have been  proved, apart from  any defence available  
to  and provable by th e accused. This w a s 'in  accordance w ith  th e  pre- 
W oolm ington  v iew  taken by Judges in  England of th e law  of England. 
It w as a principle of th e com m on law  w hich  w as stated, for instance, in  
R ex  v. S tre m e  \  Judges in  C eylon have im ported that principle into our 
law  and th e practice of th e  Courts has sanctified it and in  effect m ade it  
part of our law . B ut it  is not a principle one can derive from  section  3.

Proof beyond reasonable doubt of th e case for th e  prosecution, as that 
expression w as form erly understood in  England and interpreted in  C eylon  
and in  India, has of course been radically altered  b y  the decision of th e  
H ouse of Lords in  W oolm ington ’s  case. E ven  the frontiers of “ th e case  
of the p rosecu tion ” h ave been  extended. B ut th is alteration and  
extension  cannot be justified  by th e law  in  Ceylon. In fact, I am  satisfied  
that, had there b een  in  an E nglish  A ct of Parliam ent, sections sim ilar to  

^Surrey Sum . Ass. {1843) M ,S .; Best on E v p  82.
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sections 103 and 105 of the Evidence Ordinance, coupled w ith  a definition 
of proof sim ilar to that contained in  section 3, the decision of the House 
of Lords in  W oolm ington’s  case w ould not have been possible w ithout 
doing violence to the S tatute L aw .’

I w ould answer the question referred to us in  the negative.

de K retser J.—
This m atter com es before us on a case stated .by M oseley J. Counsel 

for the appellant and the Attorney-General agreed that the question  
propounded should be answered in th e affirmative. The result was that 
the Bench did not listen  to argum ents on two sides but was forced into the  
position of being the opposition.

I do not propose to recapitulate the arguments used by Counsel or those 
used in  the cases cited before us. I have endeavoured to solve the  
question independently but I have had in m ind the various v iew s advanced  
and have dealt w ith  som e of them  incidentally and w ithout reference to 
th e particular person who advanced them. I do not desire to refer to the  
cases cited, som e of w hich have not been available to m e ow ing to the  
large dem and for the available books. In so far as they deal w ith  the law  
in  England it is unnecessary to refer to them  for w e are required to state 
w hat the law  in Ceylon is and not to be shackled by our habit of reliance 
on w hat the law  in England is. ’ .

H aving given  ̂ the m atter careful consideration, m y view  is that w e  
should fo llow  the rule laid down in  the W ooim ington  case, which is not 
only high authority em bodying the English law  which w e have 
consistently follow ed as a model,, but, if  I m ay say so w ith  all respect, is 
based on sound principles and is not in  conflict w ith  the procedure 
hitherto follow ed by the Judges in  Ceylon. W e should follow  that rule 
and are not forbidden to do so by the provisions of the Evidence Ordinance.

It is not correct to say that the Codes of C ivil and Crim inal Procedure 
and not the Evidence Ordinance regulate the production of evidence, for it 
clearly does, and Chapter IX. is headed “ Production and Effect of 
Evidence ”. It m ust be rem em bered that the Evidence Ordinance w as 
not drafted w ith  reference to these codes and m ay refer to cases outside 
the provisions of these codes.

In civ il cases the production of evidence depends on the issues framed  
and the onus that arises accordingly. In crim inal cases the Criminal 
Procedure Code directs .the procedure and the order in  w hich evidence is 
produced. W here there is a conflict the Code Would govern. The 
Evidence Ordinance may. be held  to cover the production of evidence 
w ithout there being any fallacy in  reasoning.

■ It is equally incorrect to say that w hen the burden of proof is laid on a 
' party that burden entails no m ore than the production of evidence. The 

burden extends to the effect of the evidence produced. That effect would  
depend On a variety of circum stances.

In  m y view- it is a fa llacy to say that a crim inal case m ay be judged in  
sections, except in  the cases provided in the Code itself. There is no 
provision of law  justify in g the process of saying either.—

(a) that th e prosecution has m ade out a prim a facie  ease, w hatever that 
m ea n s; or
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(b) that the prosecution has proved its case, and th e defence m ust 
rebut it.

There is  a provision sayin g  that if  th e evidence for th e Crown, taken at its  
best, establishes no case, th e  defence shall not be called  upon. It is  
fallacious to argue that before th e defence is called  upon th e Crown m u st  
establish  a case. A ll that is required is  that there should be evidence  
w hich  m a y  establish  a ease, but the evidence is w eighed  only at the  
conclusion of th e trial.

In a sum m ary tria l b y  a m agistrate (Chapter X V III.), section 189 
requires th e m agistrate to take th e evidence both for th e prosecution and 
the defence, and section 190 exp ressly  states that it is after taking all the  
evidence that the m agistrate m akes h is finding and records h is verdict.

In an inquiry into a non-sum m ary charge, w here th e m agistrate p lays  
th e part of a prosecutor to  som e ex ten t and is on ly concerned to  see  
w hether there ex ists a case w orth  com m itting for trial, Chapter XV I. 
applies. The m agistrate records th e evidence for the prosecution and  
gives th e accused an opportunity of 'Calling evidence. H e then  hears 
Counsel for the accused and section  162 says that if the m agistrate considers 
that the evidence against the accused is not sufficient to put him  on tria l 
h e  sh all discharge him. If the m agistrate considers the evidence sufficient, 
section 163 requires h im  to com m it the accused for trial. T hen com es 
section 164: w here there is a conflict o f evidence, disclosed presum ably  
in  the evidence called  by the prosecution itself, and that evidence, if  
uncontradicted (presum ably by th e accused), is sufficient to raise, not a . 
presum ption of gu ilt but a probable presum ption of guilt, then  the  
m agistrate m ust com m it h im  for tria l unless for good reasons he deviates  
from  th is rule. A t no stage, therefore, is there a presum ption of guilt.

In a trial before a D istrict Judge (Chapter X IX .) th e prosecution calls  
evidence and a lls ta te m e n ts  m ade by th e accused are read in evidence. 
Then section 210 provides for the case w here the judge w holly  discredits 
the evidence or thinks th e evidence does not establish  the com m ission of 
an  offience by the accused. If, however, h e considers there are grounds 
for proceeding (not that he makes, any presum ption of gu ilt or considers a 
prim a  facie  case to be es tab lish ed ) , h e calls upon th e accused for his defence. 
It is on ly w hen  the cases for the prosecution and th e defence are concluded  
that h e sum s up th e evidence (section  215) and then  records, h is finding. 
This m eans he has before him  a ll th e evidence and he considers a ll the  
evidence. The evidence for the prosecution m ay help the defence and the  
evidence for th e defence m ay h elp  the prosecution.

In trials before the Suprem e Court (Chapter X X ) th e prosecution  
calls th e evidence and reads th e statem ents m ade by th e accused (sec
tio n  232). The Jury have been  told (section 231) that it  is their d uty to  
listen  to the evidence and then m ake their finding, that is, th ey  m fist 
listen-to  a ll th e  ■ evidence.

S ection  234 prescribes that if the Judge considers that there is no 
evidence tjiat th e  accused com m itted an offence, then  he directs th e Jury  
to  return a verdict of N ot G uilty. If h e  considers there is som e evidence  
h e calls upon th e accused. H e is not th e jud ge o f facts and h e cannot 
say w hat v iew  the Ju ry  m ay take of th e evidence. H e does not, therefore, 

d ecide that there is a p r im a fa d e  case but there is,on one v iew  ofthe evidence,
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th e possibility that the accused com m itted the offence. The Jury is n ot  
called on to express, and does not express, any view  at that stage. Trials 
b y jury are not held  in  so m any stages. Section 243 enacts that w hen the  
cases for the prosecution and defence are concluded and after Counsel are 
heard th e Judge sum s up th e evidence, laying down the law  b y  w hich th e  
Jury are to be guided, arid it is then and then only that the Jury decide 
w hich v iew  of th e facts is true and return their verdict accordingly  
(section 245). They decide betw een  the tw o view s of the facts and n ot 
upon one set first and then  the other. They have been guided as to h ow  
they should treat the evidence and then as prudent m en of the world, 
they m ake their decision. There is no provision requiring them  to take 
th e  defence and if  it  fa ils to  com e up to a certain standard—though it  
does go rather far—then to put it aw ay and forget it, but there is an express 
provision requiring them  to decide w hich v iew  is true. W hat if  th ey  
cannot say either v iew  is true ? The Crown m ust fail. W hat if  they say  
“ W e cannot say w hich  view  is true and w e  have reasonable doubt both  
w ays ? ” .Then again th e Crown fails. If the accused calls no evidence, 
the evidence for th e Crown is a ll that is le ft and the Jury m ust decide on  
i t  and g ive the accused the benefit of a reasonable doubt. If the accused 
calls evidence and fails the position is  the same, th e only difference being  
that the accused m ay have furnished evidence supporting the case for 
the Crown. If the accused pleads an exception w h y  should a different 
ru le b e applied ? The presum ption of innocence has been accepted by  
the m ajority in  the A llahabad  case and the dissenting m inority do not 
reject it. It has not b een  questioned in  the case stated nor w as it  
questioned during th e hearing. It is a natural presum ption which  
requires no law  to  express i t  or confer it. It flows from  th e passion for  
freedom  w hich characterises all hum an beings and is  recognised at every  
turn in  th e British  Empire. It is as natural as the air w e breathe. 
Chapter IX. of th e Evidence Ordinance is not inconsistent w ith  it and 
section 1 0 1  recognises it.

Section  3 of th e  Evidence Ordinance does not claim  that its definitions 
are exhaustive. It rather explains than defines the expressions “ proved ”r 
“ disproved ” and “ not proved ”. It contem plates an interm ediate 
position b etw een  “ p ro v ed ” and “ d isproved ”. It expressly does not 
lay  down a rigid rule as to the quantum  of evidence a Court shall require. 
It requires a ll the m atters before the Court to be taken into consideration  
and a ll th e  circum stances of th e particular case. It assum es these m ay  
vary and the quantum  of proof m ay therefore vary. It does not ca ll for  
conviction alone but allow s a prudent m an to act on a supposition based  
on probability, and w h ile  a prudent m an rem ains a prudent m an and  
is th e standard, a prudent m an’s judgm ent m ust vary in different m atters r 
h is approach to  every m atter is not the same. -

Section 4 distinguishes “ m ay presum e ” from “ shall presum e 
These words h ave their ordinary m eaning and “ m ay presum e ” in  th e  
Ordinance is th e sam e as “ m ay p resu m e” in  ordinary life , and “ shall 
presum e ” w ould h ave th e sam e m ean ing .if one did not import into the  
expression “ disproved ” a rule as to th e quantum  of evidence. The  
section g ives directions and does not define. D oes section 4 say m ore 
than  that a presurnption m ust be rebutted ? I do not think so. A
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presum ption is on ly  a  taking for granted, a  supposition created b y  law , 
perhaps. That presum ption m ay b e rebutted b y  a conviction to  th e  
contrary or b y  a contrary supposition. The w ords “ shall p resu m e” 
do not postulate a b lank but th e fictional ex istence of evidence of facts. 
T h e explanation  in  section  3 of “ proved ” and “ disproved ” cannot be  
applied to th is fiction. According to section  3 w hen  a fact is proved it  
is  proved once for all and it  cannot be disproved. It seem s, therefore, 
that th e “ proved ” of th e presum ption is not the “ proved ” of section 3 
but som ething less.
. If then  there is no conviction and a stage is reached w h en  one cannot 
sta te  w hether th e  contrary supposition ex ists  or not, it  seem s to  m e that 
one also reaches th e  stage w h en  one cannot say  w hether th e  original 
supposition ex ists  or not. A n y  argum ent to th e contrary assum es that 
at that stage one’s  m ind becom e a b lank and therefore th e  original 
supposition ex ists, w hich  is  n ot th e c a se . To m y m ind th is is fallacious  
reasoning and is  n ot founded on  fact or com m on sense. R ules o f  
evidence are not abstract propositions b u t m ust b e .given a practical 
application.
T h e question is  w h at is th e ru le to be adopted in  such a position  ? 

I t  seem s to m e to  m ake n o  practical d ifference w h eth er one expresses  
on eself in  term s o f th e  d efen ce or o f th e  prosecution. I prefer to  do 
th e  latter. A  prudent m an tak in g  a ll th e  m atters before h im  m ay say—  
“ There is som e reason to b e liev e  th e defence m ay be t r u e ; life  
and liberty  are at stake, there is a presum ption of innocence and I w as  
w arned regarding the case for th e prosecution that it  should  b e  proved  
beyond a reasonable d o u b t; w ell, I ought to  act on  th e supposition, 
that the defence has been  established  and acquit th e  accu sed ”, or h e  
m ay say—“ I ought to  say  th e  prosecution has n ot proved its  case  
beyond a reasonable doubt and therefore I  acquit th e accused. ” In  th e  
first case h e  takes th e  d efen ce as ‘ proved ’ : in  th e second h e decides 
that th e  prosecution is  “ d isp roved ”. T he case stated proceeded on  
th e  footin g  that th e  Crown m ust prove its  case beyond a reasonable 
doubt, and m y brother gave good reasons for th e  rule. It w as n ot argued  
before us that th e burden w as less. S ection  101 o f  th e E vidence Ordinance 
leads to th e  sam e resu lt. If th e  scales are ev en ly  balanced, if  th e  position  
reached is  on e of “ n ot p ro v ed ”—i.e., neither proved  nor disproved, 
then  th e party  on  w hom  th e  burden la y  fails. T h e burden is  n o t m ade  
any lighter w hen  one rem em bers th e strong presum ption of innocence  
and that life  and lib erty  are at stake. If that be th e  case w hen  th e  scales 
are even, how  m uch m ore favourable should be the position of an  
accused w hen  the n eed le  is  quivering ?

In  a  c iv il case regarding t it le  to  land, for instance, th e  presum ption  
based on possession m ust b e read w ith  section  1 0 2 , and any doubt resolved  
in  favour o f th e party  w ho had been  or w as in  possession. W hy in  a  
crim inal case should section  102 b e read on ly  w ith  section  105 and the  
presum ption of innocence b e lost sight of, and even  th e provisions of 
section  101 ? It seem s to m e that section  102 g ives the ru le as to who- 
should begin  ‘w hen  tw o  parties are m aking conflicting assertions and  
section  103 is  applied, n ot to  supplant section  102, b ut w ith  reference to  
a n  individual fa ct in cidentally  asserted. I t  w ould  apply to  a p lea  o f
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private defence but sections 101 and 102 still remain effective. In m y  
opinion section 1 0 1  b egins by asserting that a person m ust prove an, 
affirmative and explains that that is w hat is  meant by saying that the 
burden of proof lies on him. Accordingly, the Crown m ust prove that the  
accused com m itted a crim e and not the accused that he did not. It is  
noteworthy that the illustrations to section 1 0 2  refer to civil, cases where • 
conflicting assertions m ay be made and not to crim inal cases w here th e  
prosecution asserts and the' accused denies. W here the accused goes on 
to m ake in addition an assertion, then section 103 requires him  to prove  
that assertion. Is it an accident that the illustrations to section 1Q3 
refer to crim inal cases only, and not to civil cases already covered  
b y section 1 0 2  ?

It is  unfortunate, perhaps, to use the word “ proved ” in  a colloquial 
sense w hen  charging a jury but the jury ought to be charged in sim ple  
language and w ill have less difficulty in  understanding the expression  
“ proof beyond a reasonable d ou b t” than in  understanding th e Evidence 
Ordinance. If there is a reasonable doubt then there is no conviction  
of the mind, not even moral certainty. A  prudent man can go no further 
than say “ not proved ”, i.e., neither proved‘nor disproved.

It seem s to m e that if the Crown m ust take its case beyond a reasonable 
doubt, it  follow s that the accused need only go up to the point of inducing 
a'reasonable doubt.

The defence of insanity is peculiar in  that there is a natural presumption  
in  favour of. sanity and the consequences of proving a m an to be of unsound 
m ind entail serious consequences to him  and affect even those connected  
w ith  him. A  prudent man m ay w ell adopt a different standard in such 
a case from  that w hich he w ould adopt in  a case of self-defence. B ut 
suppose his answer w as “ not proved ”, i.e., neither proved not disproved.
I do not see w hy he should then say the accused’s sanity is proved. 
That w ould be a contradiction in terms. Is fictional evidence stronger 
than a c t u i  evidence, and is the fiction to be applied not only at- the  
start o f deliberations but also after a conclusion has been reached?

Section 105 gives m e no difficulty. Clearly, the legislator in that chapter 
is not acting logically  throughout but is trying to lay down rules for the 
guidance of the Court. If h e w ere acting logically section 105 w ould be 
unnecessary in v iew  of the earlier section. Also, section 105 is tautological 
to the ex ten t of slovenliness, for if the accused m ust prove an exception  
it can only be because the Court w ill not presum e the existence of the  
circum stances constituting i t : if  the Court m ust presum e the absence of 
such circum stances, then  clearly the accused w ho depends on them  m ust 
prove them. W hy does the legislator use both' expressions'? To m y . 
m ind th e answer is given by the history of the crim inal law  in India, w here, 
som etim es at least", it  w as assumed that section 5 of the Penal Code cast 
on th e prosecution -the burden of proving the non-existence of the circum 
stances. This w as unreasonable and contrary to the com m onsense ru le  
that a person m ust prove the ex istence of a fact and not be called upon to 
prove its absence or non-exdstence. The legislator therefore took the 
opportunity of rem oving this m isconception as to the scope of section 5 o f  
th e  Penal *Code. This is evident from  the fact that he specially m entions



D E  K R E T SE R  J .— T h e K in g  v .  Jam e s  C h a n d ra sek era .__________ 137

offences under th e P en al Code. There are exceptions know n to the C ivil 
Law, as for exam p le in  cases of defam ation, but h e m akes no special 
provision for them.

Again, he has already defined the word “ f a c t”. He does not use 
this word but the word " circum stances ”. I f the absence of circum stances 
com es w ith in  the definition of “ f a c t ”, equally so m ust th e ex isten ce of 
circum stances, and y e t  h e does not use the word “ fact ” in  either part o f 
section 105 though h e had used it in  earlier and later sections. If h e  
had said “ th e court shall not presum e the ex istence of such circum 
stances ”, I take it the explanation  of “ shall presum e ” in  section  
4 cannot be applied to “ shall not p resu m e”. Does the phrase h e-u ses  
am ount to anyth ing m ore than “ shall not presum e the existence of such  
circum stances ” ?

In the explanation of “ shall presum e ” it is required that th e  fact be  
disproved . The words therefore apply to the ex istence of a fact w hich  
is to be taken as proved and not to its absence, if  one w ere to apply th e  
explanation to section  105, then one m ust say that the contrary m ust 
ibe p ro v ed  and one is not applying “ shall presum e ” but paraphrasing i t : 
One is saying not m erely that the circum stances are absent but that 
that their ex istence is disproved.

It seem s to m e that the concluding w ords of section 105 do not m ean  
th a t the Court shall presum e or ta k e  as proved anything, certain ly not 
th e  gu ilt of the accused, but the Court m ust start w ith  its m ind blank  
and call for proof of th e required circum stances. H ow can a Court take  
a fact as proved w hen  the evidence for the prosecution itse lf m ay dis
prove it or raise a doubt about it ? H ow  can the Court take it as proved  
w hen the evidence leaves it in  doubt as to w hether the contrary ha§ been  
proved or not ? B ut if all the phrase m eans is that the Court starts w ith  
its m ind a blank, then there is ropm for it to see  that that blank is d is
pelled  by the presence of a definite body of evidence, or of a considerable 
body of evidence lacking definiteness but nevertheless ex istin g  and  
dispelling the blank.

To ask a Court to say that there is a void  w hen  there is a presence o f  
som e kind is not reasonable or logical. To ask a ju ry  in  particular to say  
that the prosecution has m ade out its  case and then to call upon it say  
w hether the defence has rebutted that case is to place a very  heavy  
burden on a jury of laym en. H ow can th ey  say the prosecution has 
m ade out its case and then decide that the*defence has proved the defence ? 
Section  245 of th e Crim inal Procedure Code does not place such a burden  
on them . It on ly requires them  to consider all the evidence and say  
w hich  version  of the facts is true. If th e jury m ust decide first for th e  
prosecution it w ould  not only be m anifestly  unfair but on ly  then com es 
the illog ica lity  of their reversing their decision. B ut if  they decide  
on all the evidence, then there is on ly  one decision and there is no going  
back involved. -

The judge should not charge them  in  such a w ay  as to leave them  
room  to decide in  sections. This Court recently, condem ned such a process 
in  the case of the A ustralian soldier, R ex  v. B u ck ley  \  The Judge  
should direct them  as to th e law  and te ll them  to decide on all the

1 43 N . L . B . 474.
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evidence. If th ey  consider the case for the prosecution n ot established  
or disproved, th ey  should acquit. If they are le ft  in  reasonable doubt 
they  should acquit, in  w hatever w ay that doubt arises.

Section  105 does not say that the Court shall presum e the gu ilt o f the  
accused or th e  presence of a  prim a facie case against the accused and 
call upon th e defence. The m atter of guilt it  leaves to be decided by  
other considerations. To say the prosecution has established points 
A  and B  w hich constitute th e crim e and, unless the defence establishes C, 
points A  and B  remain, m ay appear to be logical but it is not logical in) 
reality  nor a practical proposition, for the prosecution establishes nothing  
before th e defence is heard.

L et us take a concrete case : A  kills B  and says he acted in  self-defence. 
There is no adm ission of the k illing till A  gives evidence. There m ay b e  
evidence as to th e k illing but th e jury has not y e t  decided on its value: 
Counsel, m ay m ake suggestions but suggestions are not evidence. A fter  
th e  k illing has been  established w ill arise th e  question of intention. 
The case for the prosecution, if  believed, states facts showing that there  
w as an in tention  to kill. The accused says h is intention w as to defend  
him self. T he Jury are le ft  in  doubt as. to h is intention to defend h im se lf; 
that is, th ey  cannot say he did not intend to defend h im s e l f  How then, 
can they say h e  had a m urderous intent ?

B u t the defence m ay be that th e accused acted in  a panic, believing in  
good faith  that h e  had to  defend h im self and not stopping to think w hat 
h e w as doing. The Jury is  told h e  ought to have had a reasonable appre
hension  of harm) They m ay say that that presupposes a reasonable m an  
and a reasonable m an w ould not h ave got into a state of panic, so th e case 
for private defence breaks down in  lim ine. B ut the Jury say to them selves 
that th e accused did in  fact act in  a panic and did in  good faith  believe  
h e  w as called  upon to defend him self. M ust they say that because th e  
right of p r iv a te  defence is not established a. m urderous intention is  
established  ? I do not th ink  so.

That brings m e to an  argum ent of th e Attorney-G eneral, w hich  w as  
not urged w ith  sufficient em phasis or clearness perhaps. H e said that 
th e proof of self-defence elim inated th e  idea of a m urderous intention, 
for the prisoner’s intention w as to defend h im self and not to kilL To 
appreciate th is argum ent one m ust see  the reason w h y  the k illing of a  
person is murder, and m ust distinguish betw een  a person doing a thing  
deliberately and a person doing it w ith  a  certain intent. To in ten d  is 
to  fix the m ind upon, as th e  object to be effected or attained. D eli
b era te ly  m eans not h astily  or rashly but after consideration. The English  
law  requires m alice for th e  offence of m urder. . W e call it  the intention  
o f causing death. For a person to h ave a m urderous intent he m ust b e  
show n to h ave had th e  m ind fixed upon killing, that is, there is  the w ish  
to  k i l l ; or, the m ind fixed upon inflicting a wound the natural conse
quence of w hich  m ust b e death- B ecause h e w ished  to inflict th e wound  
h e  is presum ed to have had the w ish  to kill. W here h e knows a certain  
in jury is lik ely  to cause death and intentionally  inflicts that injury, 
again h e w ish es to kill. W here h e com m its an act w hich  w ill in  all 
probability cause death, h e either - w ish es to  k ill or does not m ind  
killing. In  all the cases there is no law fu l object behind th e k illin g .
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In  all there is  not on ly  a  deliberate act but there is th e w ish  to k ill in  
•order to attain som e object or to satisfy  som e m otive. The law  cannot 
and does not punish  m ere k illing, for the k illing m ay be justified ; w hat it 
does punish is k illin g  w hich  is culpable, and the question is w hat w as the  
m ind fixed upon. The law  speaks of a crim inal intention, as in  section  73, 
and som etim es speaks of a deliberate intention, as in  section 291a of th e  
Penal Code. B ut w hen  a person is defending h im self or another there is  no 
w ish  to kill, real or presum ed, and th e m ind is fixed upon defending, h e is 
exercising a right w hich  the law  recognises. H e m ay k ill deliberately  
but his prim ary w ish  or in tention  is to defend and the k illing is on ly  the  
m eans and is involved  in  and incidental to th e defending. The p lea o f  
self-defence, therefore, goes to  th e very  root of the intention  w hich  th e  
law  requires the Crown to prove. It is to be noted that section  93 
does not speak of in tentionally  causing death but of voluntarily  
causing it.

If the chapter creating the general exceptions be closely exam ined one 
w ill find that proof of an excep tion  excludes a crim inal intention. The 
hangm an k ills deliberately but has no w ish  to k ill the particular person he  
hangs and h is m ind is fixed on doing h is duty. A  person acting under 
threat of instant death is excused , as for exam ple in  a case of theft, and  
th eft needs in te n tio n ; h e does not w ish  to steai, there is no theftuous 
intention, b u t h e w ishes to save h is life . That plea should excuse him  in  
cases of m urder and offences against the S tate but for good reasons an  
exception is m ade as regards such offences. W hen the prim ary intention  
is  thus rem oved by a provision  in th e law , w hat rem ains is th e  secondary  
intention, evidenced b y  h is deliberate act.

In a case of self-defence, if  the prim ary intention is disproved and so 
rem oved, then  th e secondary intention  em erges. If the Jury consider 
that it em erges sufficiently enough for them  to be able to recognise it, 
then  they can have no reasonable doubt. B ut if  there is a doubt th e  
secondary intention  has its w ay blocked.

Section 89 of the P en al Code creates the exception  but section 90 lim its  
it  and section 92 defines the lim its. The second exception  to section 294 
seem s to proceed on  these l in e s ; th e person has exceeded  th e  l im it ; 
therefore the legal right does not ex ist and the prim ary intention  is 
rem oved by the law  ; therefore on ly  th e  secondary intention ex ists and it  
should be murder, but w e  m ust m ake allow ance for the m an’s good faith  
and since h is act w as culpable w e  shall reduce h is offence. The illustration  
given  indicates that th e m an did not act in  a panic but deliberately  k illed  
w hen  h e m ight h ave disabled h is opponent. The section  does not deal 
■with a reasonable doubt and assum es that that stage is passed.

The lin e of thought is original and I am afraid I w as inclined to brush it  
aside during th e argum ent but, on reflection, I th ink  there is disclosed th e  
germ  of a fundam ental notion. A  Judge m ay acquire certain habits of 
thought. H e m ay be able at the end of the case for the prosecution to  
say  that there is no case or that th e  w itnesses are unreliable, and m ay  
decide n o t to proceed any further. H e m ay be influenced in  h is decision
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by his know ledge of w hat th e  defence is going to be. It m ay also seem  to  
him  that at first sight the Crown has established the case and that he  
ought therefore to go on to hear th e defence, but h is impressions at first 
sight are not his final conclusions and these are reached only w hen he 
sums up the evidence on both sides. Habits of thought may not alw ays  
be proper or justified by any provision of the law  but they probably 
cause no serious damage in  the case of a trained Judge. But it is  
im possible to em ploy the sam e process w hen one is dealing w ith jurymen  
and w hen one is confronted w ith  the express provisions of the Criminal' 
Procedure Code.

I have so far assumed that the absence of circumstances may be a 
fact, not in  common parlance but as defined in section 3. In m y opinion 
it  does not com e w ith in  th e definition. In the first place one finds 
throughout the Evidence Ordinance that it is the existence of a fact 
w hich is to be proved and not its absence. The definition of “ fa c t” 
relates to the existence o f things w hich m ay be perceived-by the senses, 
or any m ental condition of w hich a person is conscious. Facts are matters 
regarding w hich a w itness can speak and not conclusions w hich are 
actually or presum ptively reached. The illustrations relate to such  
facts as, for exam ple, that certain things are arranged in a certain o rd er; 
that a man heard or saw  som ething ; that a man said certain w o rd s; 
(th ese illustrations seem, to relate to clause a) that a man holds a certain  
opinion—a thing a w itness m ay know from  having heard him  'express i t ; 
or had a certain intention,—again gathered in the sam e w ay. So also 
w ith  regard to “ good, fa ith ”, “ frau d u len tly”—inferred from w hat the  
w itness heard or saw ; that a m an has a certain reputation—gathered  
from  w hat others say of him , and so on.. Illustration (b) relates to  a 
person’s m ental condition of w hich  the w itness is con sc iou s; and illus
tration (c) on ly differs in  that th e w itness is going on repute, bn report, 
and not on  h is personal knowledge. Now, how  is a void capable of  
being perceived by the senses ? The senses perceive no “ thing or state of 
things or relation of things ”. A  person is not conscious of a void  for th e  
m ind is a blank and there is no consciousness. How is a void  proved ? 
H ow can a w itness speak to another’s m ental condition as being a void ? 
B ut a person w ho is ju dgin g  m ay start w ith  his mind a blank as. to the  
particular facts or circum stances. If then absence of circumstances 
is  not a “ fact ”, still less does th e direction in  section 4 regarding “ shall 
presum e ” apply.

- N o m ention w as m ade during th e argum ent of the definition of “ facts  
in  issue ” in  section 3 but I see som e of the judges in  India w ere troubled  
b y  it or rather th e illustrations to it. Now, the expression “ facts in  
is s u e ” is  used only in  regard to th e  adm issibility o f evidence and not 
as regards th e burden of proof nor as regards the quantum  of proof 
required.^ “ Facts in  is s u e ” m eans nothing m ore than facta  probanda  
and evidence is-adm itted only so  far it  bears directly on  the facts to ,be 
proved or is relevant thereto. The expression does not m ean that issues 
are im pliedly fram ed and that th e evidence on each issue is taken sepa
rately. Parties are not tied  dow n to issues as in  a civ il case. The
distinction betw een  civ il and crim inal cases is  w ell recognised. In a
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criminal case, the burden on the C row n never sh ifts and th e final burden  
is on th e C ro w n ; th e  broad issue in  the final stage is “ Has the prosecu
tion proved its c a s e ”.

Text books on evidence are not authoritative. So far as they go they  
agree in  saying that an accused need not prove h is case—even w hen  
based on an exception— beyon d  a reasonable doubt, w hich carries w ith  it 
the im plication that it w ill be sufficient for him  to prove h is case up to a 
reasonable doubt. T hey go on to say that h e need prove only a prim a 
facie  case but th ey  do not exp lain  w hat they mean. One gathers their 
m eaning from  w hat th ey  had just said, and then prim a  facie  case m eans a 
case up to and not beyond a reasonable doubt. P rim a facie  on ly  
m eans at first sight. The textbook  w riters do not speak of a “ prepon
derance of probabilities ” ; a phrase w hich  I have som e difficulty in  
understanding. C ivil and crim inal cases vary in m any w ays but in  both  
classes one party has“to prove h is case. C ivil cases depend on the issues 
fram ed and on th e  burden of proof and the actual evidence produced. 
W hen the evidence is such that an earlier decision cannot be reached b y  
considering only one or m ore issues, then  the w hole case m ust be dealt 
w ith  and one party proves h is case because h e has induced conviction or 
such a degree of probability that a prudent m an w ill act on it. There 
cannot be tw o such degrees of probability ex istin g  on either side for both  
sides cannot prove their cases, but there m ay ex ist the possibility that both  
cases are true.

In m y opinion the question propounded in the case stated should be  
answered in the affirmative. N

Since drafting m y judgm ent I have had the advantage of reading th e  
draft judgm ent of the President. The m ain  lin es of m y judgm ent still 
rem ain the sam e, and I w ould  only add that Lord Sankey’s reference to  
statutory exceptions refers to statutory exceptions in  England. W e do 
not know  w hat exactly  he had in m ind but there are statutory offences 
w here in  certain circum stances a presum ption of gu ilt is raised and th e  
burden is throw n on th e accused to displace the presum ption. Section  105 
raises no presum ption of guilt.

K euneman J.—

I agree w ith  the judgm ent of th e C hief Justice, Soertsz and H earne JJ.

W IJEYEWARDENE J.—

I agree that th e charge of the trial Judge (M oseley J.) is in  accordance 
w ith  our law . I agree that the question referred to th is Court be answered  
in  the negative.

J ayetileke J.— «»
T agree w ith  th e judgm ents of th e  President and m y brothers Soertsz  

mid Hearne JJ.


