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Indian and Pakistani Residents (Citizenship) Act, No. 8 of 1949—Sections 6 (2) (%)
and 22— Indian or Pakistani resident ’——*‘ Ordinarily resident —'* While
being so dependent .

In regard to applications for registration as citizens of Ceylon under the
Indian and Pakistani Residents (Citizenship) Act, No. 3 of 1949, an applicant
who is 8 married man permanently settled in Ceylon can be registered as a citizen
although his wife, though ordinarily resident in Ceylon at the date of his
application, has not been so resident for the seven years prior to 1st January,
1946, nor at all times since their marriage and his minor children have not been
ordinarily resident in Ceylon during the whole period of their dependency
upon the applicant.

Ax]?]?'EA_LS from two decrees of the Supreme Court. The judgment
of the Supreme Court in Badurdeen v. Commissioner for the Registration
of Indian and Pakistani Residents is reported in (19561) 62 N. L. R. 354.

Sir Hartley Shawcross, Q.C., with Biden Ashbrooke, for the appellant.

D. N. Pritt, Q.C., with Dingle Foot and Stephen Chapman, for the

respondents. .
Cur. adv. vult.

October 6, 1952. (Delivered by LORD OARSEY)—

These are two appeals which, though mnot consolidated, were heard
together by their Lordships from two decrees of the Supreme Court of
Ceylon dated 24th May, 1951 (Basnayake J.) reversing orders of the
Commissioner for the Registration of Indian and Pakistani Residents dated
7th July, 1950, by which the Commissioner (now the appellant) refused the
applications of the respondents for registration as citizens of Ceylon under
the Indian and Pakistani Residents (Citizenship) Act No. 3-of 1949 (here-
inafter referred to as ‘‘ the Act ).

The questions raised in the two appeals are identical in point of
principle, namely, whether an applicant who is a married man permanently
settled in Ceylon can be registered as a citizen although his wife, though
ordinarily resident in Ceylon at the date of his application, has not been
so resident for the seven years prior to 1st January, 1946, nor at all times
since their marriage and his minor children have not been ordinarily
resident in Ceylon during the whole period of their dependency upon the
applicant.
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In appeal No. 34 the applicant’s wife had been ordinarily resident with
the applicant for a period of one year and eight months before the date
of his application (on 19th November, 1949) and was so resident at the
date of his application, and his minor children, aged 12, 10 and 5
respectively, had been ordinarily resident in Ceylon with him since March,
1948, but had been dependent upon him since their birth. In appeal
No. 35 the period of the wife’s ordinary residence in Ceylon was one year
and eleven months before her husband’s application dated 15th November,
1949, and the period of the minor children’s ordinary residence in Ceylon
was for the same length of time, but they had been dependent on him since
their births on 13th June, 1940, 23rd December, 1942, and 1st February,
1947, respectively.

The question depends upon the true interpretation of the Act and

Regulations made thereunder and in particular upon the interpretation of
sections 6 (2) (ii) and 22, which are, so far as material, as follows :—

“@6. It shall be a condition for allowing any application for
registration under this Act that the applicant shall have—

(1) first proved that the applicant is an Indian or Pakistani resident
and

* * %* *x

(2) in addition, produced sufficient evidence . . . . to satisfy the
Commissioner that the- following requirements are fulfilled
in the case of the applicant, namely-—

* * * *

(ii) where the applicant is a male married person,

* * * *

that his wife. has been ordinarily resident in Ceylon, and in
addition, that each minor child dependent on him was
ordinarily resident in Ceylon while being so dependent;”’
¢ 22. In this Act, unless the context otherwise requires,— s

* * * *

¢ Indian or Pakistani resident > means a person—

(@) whose origin was in any territory which, immediately prior to
the passing of the Indian Independence Act, 1947, of the Parlia-
ment of the United Kingdom, formed part of British India
or any Indian State, and

(5) who has emigrated therefrom and permanently settled in Ceylon,
and includes a descendant of any such person ; ”’

* * * *

It was contended on behalf of the appellant Commissioner before their
Lordships’ Board, firstly, that having regard to the definition of * Indian
and Pakistani resident >’ in section 22 of the Act and the regulations which
require the applicaut to state the period of ordinary residence in Ceylon
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of the applicant’s wife and minor children since the 1st January, 1939,
it must be taken to be the general policy of the Act that only applicants
who had permanently settled with their families in Ceylon could apply
for citizenship. Secondly, that this policy is carried out in section 6 (2) (ii)
of the Act by the provision that the wife of a married applicant must
have been ordinarily resident in Ceylon and that the minor children must
have been ordinarily resident while dependent upon the applicant and
therefore that a male married applicant otherwise qualified cannot be
registered unless his wife has ordinarily resided in Ceylon from the date
of her marriage or since 1st January, 1939, whichever is the later date,
and unless his minor children have been ordinarily resident in Ceylon
since the date of their births during the whole period of their dependency
on the applicant. _

Their Lordships are unable to accept these contentions. In their opinion
the reasons stated in the able judgments of Mr. Justice Basnayake in the
Supreme Court of Ceylon afford the true interpretation of sectior 6 (2) (ii),
which is undoubtedly a difficult section.

It is true that the form prescribed by the Regulations does require a
statement by the applicant of the period of ordinary residence in Ceylon
of the applicant’s wife and of his dependent children since 1st January,
1939, or from the date of the marriage or of birth as the case may be, and
that section 21 of the Act provides that every regulation ‘‘ shall be as valid
and effectual as though it were herein epacted ’. But the mere reference
to the date 1st January, 1939, in the relative form does not, in their Lord-
ships’ opinion, make it necessary or proper to read into section 6 (2) (ii)
a provision that the applicant’s wife must have been ordinarily resident
in Ceylon since that date. For the forms applicable in cases where the
residence of dependents at the date of the application only is admitted
to be sufficient, contain a similar requirement (see section 4 (2) (b) and
4 (3) and forms I. C. and I. E. for example). Their Lordships agree with
Mr. Justice Basnayake in thinking that the date to which section 6 (2) (ii)
most naturally refers is the date of the application, and that the past tense
used in the words ‘‘ has been ordinarily resident ’’ is quite appropriate
when speaking of residence at a particular date.

In their Lordships’ opinion there are other insuperable difficulties in
the way of the appellant’s construction. If the words ‘° while being so
dependent *’ in section 6 (2) (ii) mean ‘‘ during the whole period of the
child’s dependence *’ it is obvious and is conceded that in the case of a
child born before 1st January, 1939, who had been dependent during the
whole period of his life on his father the section might require that the
child should have been ordinarily resident in Ceylon for a longer period
than jts father. Moreover, section 4 of the Act, which provides. ((2) () )
that an applicant may procure the registration of his wife in addition to
his own whether or not she herself is possessed of the special residential
qualification which the applicant must possess and the registration of any
minor children who may be ordinarily resident in Ceylon and dependent
on him, and section 4 (3) (a) which provides that the widow of any
Indian or Pakistani resident who dies after qualifying for registration
may exercise the privilege of applying for registration which her husband
could have exercised provided that she has continued to be resident in
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Ceylon after her husband’s death to the date of her application, but
regardless of any previous residence, appear to their Lordships to be
jnconsistent with the construction of the Act for which the appellant
contends. It would, in their Lordships’ view, be an extraordinary
provision that the husband should have to prove, for the purpose of his
own registration, that his wife had been ordinarily resident in Ceylon for

a longer period than it was necessary to prove in applying for his wife’s
registration. -

There is no express provision in the Act that the husband’s permanent
settlement in Ceylon must have been achieved in company with his wife
and children or that the minimum period of uninterrupted residence
required for the husband has any application to his wife or children.

For these reasons, therefore, and for the reasons so clearly stated by
Mr. Justice Basnayake, their Lordships will humbly advise Her Majesty

that both these appeals should be dismissed. The appellant must pay
the costs of the appeals.

Appeals dismissed.




