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Joint charge against two persons—Unlawful possession of arrack—No evidence 
of guilty knowledge against one—Joinder of accused—Exclusive possession. 
The first and second accused, the driver and the conductor of a bus, 

were jointly charged with the unlawful possession of seven bottles of 
arrack.

The evidence established that under the driver’s seat was a box, 
which contained three bottles of arrack and under the seat occupied by 
t h e  conductor were four bottles wrapped in a bag and that the latter w s b  
seen pushing the parcel containing the bottles under the seat.

Held, that there was no misjoinder of charges and that the fact that 
the * evidence failed to establish guilty knowledge against the first accused 
did not make the joinder of the accused in one trial bad.

Held • further, that the evidence established actual and exclusive 
possession by the second accused.
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P P I'jA L  against an acqu itta l b y  th e  M agistrae o f  K an d y .

E. H. T. Qunasekera, C.C., fo r  the com p la in an t, appellant.

G. E. Cliitty for  th e accused , responden t.
Cur. adv. vult.

January 31, 1945. H oward C .J .—

T his is an appeal w ith  the sanction  o f  th e  A ttorn ey -G en era l from  an  
order o f  th e M agistrate a t K an d y , acqu ittin g  th e respon den t on  a  charge 
o f  having on  Ju n e 20, 1944, com m itted  an o ffen ce  punishab le  under 
section  43 (a) o f  the E x cise  O rdinance in th at h e, togeth er w ith  another 
person the first accused  in  th e case, had  in their possession  w ith ou t a 
perm it an excisab le article , n am ely , 24 dram s o f  arrack, in  breach  o f  
section  16 o f  the said O rdinance. T h e  prosecu tion  estab lished  the 
follow ing fa c ts : —

(a) T h e  tw o accused  w ere the on ly  o ccu p a n ts  o f  a bus w h ich  w as h a lted  
a t a bus stand in K an d y , the first accused  th e driver be ing  sea ted  
in th e  driv ing  seat and th e resp on d en t th e co n d u cto r  in a seat 
im m ed ia te ly  beh id  it.

f t )  A  party  o f  E x cise  O fficers on  ap proach in g  th e  bu s in a  car saw  th e  
respondent trying to  pu sh  som eth in g  u nder th e seat.

(c ) T h e  E x cise  O fficers g o t ou t o f  the ca r  and fou n d  under th e  
resp on d en t’s seat four bottles o f  arrack w rap p ed  in a m a t bag. 
U n der the d riv er ’s seat in a b o x  w ere fou n d  th ree bo ttle s  o f  
arrack. T h e b ottles  con ta in ed  8  dram s each  and w ere sealed  
w ith  G overn m en t w arehouse seals.

A t  the close  o f  the case fo r  th e prosecution , th e M agistra te  after hearing 
argum ent h e ld  that the respon den t, th e secon d  accu sed , knew  th at the 

-parcel under his seat con ta in ed  arrack, b u t there w as n o  ev id en ce  to prove  
that the first accused  kn ew  the con ten ts  o f  th is  parce l. H e  F u rth er h eld  
that the first accused  shou ld  h ave  b een  sep arately  charged  w ith  the 
possession  o f  three bottles o f  arrack and th e resp on d en t w ith  fou r b ottles  
o f  arrack and that there had been  a m is jo in d er o f  charges. H e  therefore  
acqu itted  th e accused . T h e  com p la in an t has ap p ea led  aganist the 
acqu itta l o f  th e respon den t, the secon d  accused .

S ection  184 o f  the C rim inal P roced u re  C od e  is w ord ed  as fo l lo w s : —

" W h e n  m ore persons than one are a ccu sed  o f  jo in tly  com m ittin g  th e 
sam e o ffen ce  or o f  d ifferent o ffen ces  co m m itte d  in th e  sam e tran saction  
or w hen  on e person  is a ccu sed  o f  com m ittin g  any o ffen ce  and another o f  
abetm en t o f  o r  a ttem p t to  co m m it such  offen ce , th ey  m a y  be charged  
and tried togeth er or separately  as th e  C ou rt th in ks fit ; and the p ro v i
sions contained  in the form er part o f  th is chapter shall ap p ly  to  all su ch  
ch a rg es .”

T h e  respondent 'and th e  first accused  w ere accu sed  o f  jo in t ly  being  in 
unlaw ful possession  o f  seven  bo ttle s  o f  arrack. T h e  ev id en ce , a ccord in g  to  
the M agistrate, fa iled  to  establish  th e gu ilty  kn ow led ge  o f  th e first a ccu sed . 
T h is fa ct, h ow ever, does n ot m ake th e jo in d er o f  the tw o  accused  in on e 
charge bad . T h e section  deals w ith  . th ree m atters , accusation , charge 
and trial. I t  says noth ing  ab ou t verd ict. In  th is con n ection  I  w ou ld ”
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refer to  the case o f  Babulal Choukhani v. King Emperor *. In  m y  opin ion  
the M agistrate w as w rong in holding there w as a m isjo inder o f  charges. I f  
h e  had com e to  the conclu sion  th at there w as n o ev idence against the first 
A ccused , he should have discharged h im  and considered the case m ade 
against the "»spondent, the secon d  accused.

Counsel for  the respondent h as p u t forw ard the further contention  
that, even  if  the M agistrate w as w rong in  holding that there w as a m is
jo in d er  o f  charges, there was no ev iden ce to  establish that th e respondent 
was in exclusive possession  o f  the four bottles o f  arrack under the seat. 
I t  is suggested th at the parcel m ay  have been  le ft  b y  a passenger w ho 
left the bus w hen it stopped  or possibly  pu t there by  a passenger boarding 
the bus after it had  stopped . T he appeal being  from  a finding o f  “  not 
gu ilty  it is urged that it can  on ly  be allow ed if  it is m anifest that there 
has been  a m iscarriage o f  ju stice . W ith  regard to  the question  as to 
w hether th e prosecution  have established the sole  and exclusive possession 
o f  the respondent, I  h ave been referred to  the cases o f  Excise Inspector v. 
Marikar Khan v. Kanapathy and four others 3, and Wijemannc v. Sinna- 
thambji '. In  W ijem anne v. Sinnathamby, op iu m  w as found under the 
pillow  o f the bed  occu p ied  by  the accused . There was, how ever, nothing 
in the con d u ct o f  the accused , either before or after the d iscovery o f the 
op iu m , to  indicate that lie knew  it w'as there. In  the present case the 
respondent w as seen pushing the parcel contain ing the four bottles o f 
arrack under th e seat. In  Khan v. Kanapathy (supra) stolen  property, 
consisting  o f  the carcases o f  five goats and one liv e  goat, w ere found 
in a car in w hich seven  persons w ere travelling. There was n o evidence 
to  show  that any one or m ore o f  the accused put the stolen  property 
in the car or w as responsible for it being fou nd  there. In  these c ircu m 
stances it w as held  th at the prosecution  had not discharged the onus 
■which lay on it to  prove that on e or m ore o f  th e five accused w ere in actual 
exclusive possession  o f the stolen  property. In  Excise Inspector v. Marik- 
7tor (supra) the accu sed  w as charged w ith unlaw ful possession  o f  ganja 
w hich  was fou nd under a low  p la tform  in the verandah o f his boutique. 
A t  th e  tim e o f th e d iscovery  there w ere in the bou tiqu e about 6 or 7 
•people including salesm en. M oreover 3 or 4 salesm en ate and slept
in  the bou tiqu e. I t  w as h eld  th at there w as no p roo f o f  actual skid 
exclusive possession  b y  the accused.

I  th ink the various cases c ited  can  be  differentiated from  the facts 
o f  the present case. T he case put forward by  the Crow n has established 
actu al and exclu sive possession  by  ih e  respondent. In  these c ircu m 
stan ces there has been  a m an ifest m iscarriage o f  ju stice . I  need  hardly 
say that th e respon den t m u st be afforded an opportunity  o f  giving 
ev id en ce  and calling w itnesses. I  set aside the order o f  acqu ittal and 
direct th a t the case be rem itted  to  the M agistrate so th at h e  m ay call 

u p o n  the respon den t for his defen ce.

Order set aside; rase rem itted to the Magistrate.

1 39 C'r. Law Journal 1923, p. 432. 
•3 8 Times of Ceylon 65.

3 9 C. L. W. 21.
* 9 C. L. W. 16S.


