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Civil Procedure Code, sections 428 and 839 — Does section 428 permit court
to issue a commission to E.Q.D.? — Local investigation — Inherent powers —
Evidence Ordinance, section 45 — Patrtition Act, section 26 — Cursus curiae .

The petitioner's application for a commission on the Examination of
Questioned Documents (E.Q.D.) was refused on the ground that section 428
of the Civil Procedure Code does not permit court to issue a commission to the
E.Q.D. and that there is no other provision in the Civil Procedure Code to issue
a commission of this nature to the E.Q.D.

HELD:

Per Wimalachandra, J.

“In my view “local investigation” (5.428) is not confined to an investigation
with regard to a place or premises. Section 428 speaks of a situation where
the court thinks it fit to issue a commission for a local investigation for the pur-
pose of elucidating any matter in dispute. It does not necessarily mean an
investigation with regard to a place or premises.”

Per Wimélachandra, J.

“Everyday practice in the courts shows that Judges often order the issue of
commissions to the E.Q.D. Even if there is no specific provision in the C.P.C.
for that purpose, the Court can exercise its inherent powers under S. 839
C.P.C. to make an order to issue a commission to the E.Q.D.”

APPLICATION for leave to appeal from the order of the District Court of
Colombo with leave being granted. .
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June 3, 2004
WIMALACHANDRA, J.

The plaintiff-petitioner (hereinafter referred to as the petitioner)

instituted this action against the defendant-respondent (hereinafter

referred to as the respondent) claiming damages in a sum of
Rupees One Million from the respondent for the injury caused to
the petitioner by a defamatory statement made by the respondent.

When the matter came up for trial the petitioner moved for a
Commission to be issued to the Examiner of Questioned
Documents (EQD) to examine the said defamatory statement
marked “P1”. It was opposed by the defendant. The court directed
the parties to tender written submission on the aforesaid applica-
 tion made by the petitioner. Thereafter the learned Additional
District Judge made order dated 16.10.2001 refusing the petition-
er's application for a commission to be issued to the Examiner of
Questioned Documents.

It is against this order that the petitioner has sought relief by way
of leave to appeal. The court granted leave to appeal and the mat-
ter was argued after filing written submissions by both parties.

The learned Additional District Judge in his order for the rejec-
tion of the petitioner’s application has taken the view that section
428 of the Civil Procedure Code does not permit the court to issue
a commission to the Examiner of Questioned Documents and that
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there is no other provision in the Civil Procedure Code to issue
commissions of this nature to the Examiner of Questioned
Documents. The learned Judge in his order has stated as follows:
(thus)

‘o 428 DosiSo g¢¢e O5¥esd ¢dmdared BMSn Badses
S680 gdap O qOSNOm 2 5868, cpmdygn oFdmwrs
®SINews} ¢n’ grpd; oBlem 6D cmBeds Hrns’ /52D
0® dwsiSe 1l §BBKD 8 mm. Bed5® 883 »§
800 gmed cOms) DosiS wdesd ¢ OIS gﬁiaoqm 58
D) 518)188 68

Section 428 of the Civil Procedure Code reads as follows:

“In any action or proceeding in which the court deems
a local investigation to be requisite or proper for the pur-
pose of elucidating any matter in dispute or of ascertain-.
ing the market value of any property, or the amount of any
mesne profits or damages or annual net profits, and the
same cannot be conveniently .conducted by the judge in
person, the Court may issue a Commission to such per-
son as it thinks fit, directing him to make such investiga-
tion and to report to Court.”

The learned Additional District Judge has given a narrow inter-
pretation to the words “Local Investigation” in section 428 of the
Civil Procedure Code.

In my view, “Local Investigation” is not confined to an investiga-
tion with regard to a place or premises as stated by the learned
Judge. It is to be noted that the first limb of section 428 speaks of
a situation where the court thinks it fit to issue a commission for a
local investigation for the purpose of elucidating any matter in dis-
pute. It does not necessarily mean an investigation with regard to a
place or premises.

Every day practice in these Courts shows that judges often
order the issue of Commissions to the Examiner of the Questioned
Documents. In an unreported case(?), the Court of Appeal directed
the District Judge to issue a commission to the Examiner of
Questioned Documents.

In any event the court has inherent power to issue commissions
to ascertain the authenticity of a document. The court has often in
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the course of a trial or an inquiry resorted to expert evidence which
involves the knowledge of a special, technical or scientific nature.
Section 45 of the Evidence Ordinance makes expert evidence rel-
evant in certain situations.

Even if there is no specific provision in the Civil Procedure Code

for that purpose, the Court can exercise its inherent powers under

section 839 of the Civil Procedure Code to make an order to issue
a commission to the Examiner of Questioned Documents.

Sarkar in his Code of Civil Procedure volume 1 at page 842,
states;

“Where a contingency happens which has not been antic-
ipated by the framer of the Civil Procedure Code, and
therefore no express provision has been made on that
behalf, the Court has inherent power to adopt such pro-
cedure, if necessary to invent a procedure, as may .do -
substantial justice, and shorten needless litigation.”.

In the case of Hevavitharana v Themis Silva®), Thambiah, J.,
held that section 26 of the Partition Act®does not exhaust all the
orders which a Court could make and the Court has the inherent
power under Section 839 of the Civil Procedure Code, to make an
order excluding a lot which has been wrongly included in the cor-
pus. In support of his view Thambiah, J. cited the following obser-
vation made by Mahmood, J. in Narasingh Das v Mangal Dubey(3)
175.

“Courts are not to act upon the principle that every pro-
cedure is to be taken as prohibited unless it is expressly
provided for by the Code, but on the converse principle
that every procedure is to be understood as permissible
till it is shown to be prohibited by the law. As a matter of
general principle prohibitions cannot be presumed.”

In the instant case, the learned Judge has refused the plaintiff-
petitioner’s application for a commission to be issued to the
Examiner of Questioned Documents to examine the document ‘P1’
annexed to the plaint solely on the basis that there is no provision
in the Civil Procedure Code to issue of such a commission.
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It is my view that the learned Judge has erred when he had
come to the conclusion that there are no provisions in law to issue
a commission to the Examiner of Questioned Documents. In any
event the learned Judge could have used the inherent powers of
Court in terms of section 839 of the Code following the Cursus curi-
ae of the original Courts, as sanctioned by the Superior Courts.

By way of a final comment on this matter it would be appropri-
ate to refer to the following observation made by Dias, J. in
Podihamy v Simon Appu(®) at 504.

..... It is well to remember that a Court should not be fet-
tered by technical objections on matter of procedure”.

It has to be noted that even as far back as 1895 the thinking of
the Supreme Court was that the Court should not be trammelled by
technical objections on procedural matters. In the case of
Wickramatilake v Marikkar® at page 12 Withers, J. commenting on
the technical objections observed:-

.......| think the District Judge should not have given
effect to the technical objection which was raised. | com-
mend to his attention, as to that of all other Judges of first
instance, the observations of Jessel, M.R., in re
Chenwell,(6)

It is not the duty of a Judge to throw technical difficul-
ties in the way of the administration of Justice, but
when he sees that he is prevented from receiving
material or available evidence merely by reason of a
technical objection, he ought to remove the technical
objection out of the way upon proper terms as to costs
and otherwise.”

For the foregoing reasons, | allow the appeal and set aside the
order of the Additional- District Judge dated 16.10.2001 and the
learned Additional District Judge is directed to issue the said
Commission to the Examiner of Questioned Documents and call for
the report. In all the circumstances | make no order as to costs of
appeal.

‘AMARATUNGA, J. - |agree.
Appeal allowed.
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