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T H E  K IN G  t). L E W I S H A M Y , et al.

45— Af. C. Badulla-H aldum m vlla, 225.

U n la w fu l a sse m b ly — P o ss e s s io n  o f  s to le n  p ro p er ty — I n fe r e n c e  o f  gu ilt—M is-  
d irec tion .

Where, in a charge of unlawful assembly, the only evidence against the 
accused was the fact that certain property removed from the scene 
of the offence was found in the possession of the accused, and, where the 
presiding judge in his charge to the jury directed them as follows: —  
If you are satisfied these dishes and other articles were stolen property, 
if the accused was the sole occupant of the building in which the stolen' 
property was found and that the explanation given by him is not in your 
opinion a reasonable explanation, then it will be open to you, if you are' 
bu disposed to draw the inference that the accused was a member of an 
unlawful assembly . . . .

H e ld , that there was a misdirection of law as the fact that the accused’ 
were found in possession of stolen property leads to the inference that 
they were merely receivers of these goods and as such they would be 
entitled to an acquitta, cn the charge of being members of an unlawful 
assembly.

AP P E A L  against a con v iction  by  a J u d g e  and ju ry  before  the M id land  
C ircuit.

N. M . de Silva fo r  the appellants.

E . H . T. Gunctsekera, C .C ., fo r  th e C row n.

O u t . adv. vu lt.

January 29, 1945. H oward C .J .—

I n  the cases o f  the tw en tieth  and tw en ty -secon d  accu sed  th e only- 
ev id en ce  to  im p licate  th em  in  th is charge o f  being  m em bers  o f  an unlaw ful 
assem bly  w as the fa c t  th at certa in  prop erty  rem ov ed  from  th e boutiques 
w as fou nd  in the sm ith ies o f  these tw o  accu sed . In  con n ection  w ith  th at 
ev id en ce  th e learned J u d g e  at pages 39  and 4 0  says— “  S o  upon  that 
ruling, I  th ink  I  m ay  d ire c t y ou  th at i f  y o u  are satisfied  th at these dishes 
and the o th er articles w ere stolen  p rop erty , i f  th e  accu sed  w a s the sole 
o ccu p a n t o f  the bu ild ing  in  w h ich  .the stolen  p rop erty  w as fou n d , and 
th at the exp lanation  given  by  h im  is n ot in  y ou r  op in ion  a reasonable 
exp lan ation , th en  it  w ill be  op en  to  y o u , if  y o u  are so d isposed , to  d ra w  
the in ference th at th e a ccu sed  w as a m em b er  o f  an  u n law fu l assem bly  
and as such  he broke in to  this Z akah  S tores and or o th er  stores and so- 
possessed  h im se lf o f  th is prop erty , w hile  being  a m e m b e r  o f  that assem bly , 
and that-, i f  n o t h e  h im self, others, w ere arm ed w ith  dead ly  w eapon s, and  
th at th ey  o r  som e o f  th em  d id  use v io len ce  to  g e t in to  th e  bu ild in gs from  
w h ich  these th ings w ere stolen . T h at is th e position  in  regard to  th e  
tw en ty -secon d  a ccu sed  ” . A  sim ilar d irection  is g iven  w ith  regard to  the-
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tw en tieth  accused. T h e learned Ju dge, how ever, has n ot to ld  the jury 
•that it  is possib le that the fa c t  th at th e  tw entieth  and tw enty-second  
accused  w ere fou n d  in possession  o f  stolen  property  leads to  the in ference 
th at they  w ere m erely  receivers o f  these goods. I f  they  w ere in  fact 
m erely  receivers, they  w ould  be en titled  to  an acquittal on  this charge o f  
being  m em bers o f  an  u nlaw ful assem bly . W e  think that th is w as a 
m isdirection  and the con v iction s o f  these tw o accused , the tw entieth  
and the tw en ty -second , m u st be se t aside.

W ith  regard to  the ninth accused , the m ain  ev iden ce against h im  was 
that in his garden was also found property  w hich was identified as having 
co m e  from  the boutique w here th is unlaw ful assem bly took  place . There 
w as also som e ev iden ce th at he w as seen am ongst persons w ho w ere 
in  the boutiqu e th at night. O n the other hand, the learned Judge 
threw  som e dou bt on  the cred ib ility  o f  som e o f  these w itnesses; nor was 
th eir  ev iden ce a ccep ted  by  the jury  w ith  regard to  others o f  the accused 
w h o  w ere acqu itted . In  these circu m stances it is possible that the Jury 
m erely  looked  at the testim ony  w hich  established that the ninth accused 
w as found in possession  o f  property  w hich  had been  stolen . W e  there
fore  think that th e con v iction  o f  the ninth accused  m u st also be set 
.aside.

T he appeals o f these three accused are allow ed.

Appeals allowed.


