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Prevent: L a s c e l l e s G.J . and W o o d B e n t o n J . 

N U K U L E B B E v. T H A M B Y et al. 

309—D. C. Matara, 5,386. 

Power of Courts to interfere with the proceedings of ecclesiastical bodies— 
Dismissal of priest by congregation — No charges framed — No 
pronouncement of judgment of congregation—Dismissal irregular— 
Domestic tribunals—Powers of dismissal—Right to be heard. 
The Courts of law have all along claimed and exercised the right 

t o interfere wi th the proceedings of ecclesiastical bodies of all 
descriptions wherever claims t o property or t o civil rights are 
involved. 

The dismissal of a priest and manager of a Muhammadan mosque 
b y the congregation was held irregular (a) as he had not been given 
fair notice of the charges against h im, and a reasonable opportunity 
of putt ing his defence before the congregation; and (b) as there 
was no pronouncement of the real judgment of the congregation. 

r j ^ H E fac t s are se t out in t h e j u d g m e n t . 

Sampayo, K.G., for t h e appe l lants . 

Bawa, K.C. (wi th h i m Sansoni), for t h e respondent . 

Cur. adv. vult. 
J a n u a r y 29 , 1913 . LASCELLES C . J . — 

I n t h i s c a s e t h e plaintiff w a s t h e kat ibu or i n c u m b e n t priest a n d 
m a n a g e r of a M u h a m m a d a n m o s q u e at Godapit iya. I n th i s act ion 
h e a l leges t h a t t h e de fendants h a v e unlawful ly prevented h i m from 
ac t ing as t h e priest of the m o s q u e , and h a v e not a l lowed h i m t o t a k e 
pos se s s ion and charge of t h e m o s q u e . T h e learned Distr ict J u d g e 
h a s g i v e n j u d g m e n t i n favour of t h e plaintiff, ordering h i m t o b e 
restored t o possess ion , and condemning the defendants t o pay h i m 
d a m a g e s . T h e first point for considerat ion in t h e case is whe ther 
t h e case is o n e w h i c h a Court of l a w ought t o . enterta in; i n other 
words , w h e t h e r it is a case in w h i c h any civil rights are invo lved . 
I n v i e w of t h e admis s ion a s t o d a m a g e s , a n d of t h e u n d i s p u t e d 
e v i d e n c e that t h e plaintiff i s ent i t l ed t o t h e i n c o m e of a smal l n u m b e r 
of coconut trees , there can , i n m y opinion, b e n o doubt b u t t h a t 
t h e Di s tr i c t Court h a d jurisdiction t o dea l w i t h t h e case . I t appears 
t h a t compla in t h a d b e e n m a d e by t h e first defendant against t h e 
plaintiff and certa in m a t t i c h c h a m s , or officials of t h e m o s q u e ; and 
b y a g r e e m e n t t h e compla in t h a d b e e n referred t o t h e arbitration of 
cer ta in g e n t l e m e n ski l led in M u h a m m a d a n law and c u s t o m . T h e 
arbitrators found t h a t t h e plaintiff a n d t h e s e m a t t i c h c h a m s h a d 
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b e e n g u i l t y o f certain irregularit ies , t h e n a t u r e of w h i c h i s n o t 
specif ied, a n d b y w a y of p u n i s h m e n t i m p o s e d f ines o n t h e m a t t i c h -
o h a m B , and s u s p e n d e d t h e plaintiff for a g i v e n t i m e unt i l t h e m o n t h 
of J e m a d u l A w a l , a n d ordered t h a t a t t h e expirat ion of t h a t 
period h e w a s t o b e restored t o h i s pos i t ion as i n c u m b e n t pr ies t . 
N o ques t ion arises a s t o t h e va l id i ty of t h e award . I t w a s o b e y e d , 
a n d t h e period of s u s p e n s i o n h a s l ong s i n c e expired . I t appears 
t h a t t h e plaintiff aroused t h e r e s e n t m e n t of t h e congregat ion or a 
port ion o f t h e congregat ion b y c a u s i n g t o b e read i n t h e m o s q u e a 
p a t t u w a r or f a t h w a , i n w h i c h t h e va l id i ty of t h e award w a s i m 
p e a c h e d ; a n d as a resu l t of t h e f ee l ings w h i c h t h i s ac t ion aroused , 
t h e plaintiff w a s p r e v e n t e d f r o m r e s u m i n g ' h i s pos i t ion as 
i n c u m b e n t pr ies t of t h e m o s q u e . T h e d e f e n c e t o t h e ac t i on is t h a t 
t h e r ight of appo int ing or d i s m i s s i n g a r e s i d e n t pr ies t i s v e s t e d i n 
t h e congregat ion , and t h a t t h e plaintiff, after h i s s u s p e n s i o n b y t h e 
arbitrators, w a s lawfu l ly d i s m i s s e d f rom h i s p o s t . There i s n o t in 
t h e record any very definite e v i d e n c e as t o t h e c u s t o m or u s a g e 
w h i c h regu la tes t h e a p p o i n t m e n t or d i smis sa l of a M u h a m m a d a n 
i n c u m b e n t priest . B u t , a s s u m i n g t h a t t h e r ight of d i s m i s s a l i s 
v e s t e d i n t h e congregat ion , I th ink i t i s c lear o n t h e e v i d e n c e t h a t 
th i s r ight w a s n o t lawfu l ly exerc ised in t h i s c a s e . B e f o r e s u c h a 
r ight c a n b e lawful ly exerc ised , t w o condi t ions a t l e a s t m u s t b e 
compl i ed w i t h . I n t h e first p lace , i t i s e s s e n t i a l o n pr inc ip les of 
natural jus t i ce t h a t t h e person t o b e d i s m i s s e d shou ld h a v e n o t i c e 
of t h e charges against h i m , and t h a t h e s h o u l d h a v e a fair 
opportuni ty of de fending himsel f . T h i s i s a principle o n w h i c h 
Courts h a v e a l w a y s ins i s t ed i n c a s e s w h e r e w h a t are ca l led 
d o m e s t i c tr ibunals are e n t r u s t e d w i t h powers of th i s n a t u r e . T h e 
jurisdict ion of t h e B e n c h e r s of t h e I n n s of Court or of t h e m e m b e r s 
or t h e c o m m i t t e e s of pr ivate c l u b s are e x a m p l e s of c a s e s i n w h i c h 
t h i s principle h a s b e e n enforced. T h e s e c o n d r e q u i r e m e n t t o 
w h i c h "I h a v e referred i s t h a t t h e opinion of t h e bo dy . i rk .w ho m t h e 
r ight of d i s m i s s a l i s v e s t e d shou ld b e ascer ta ined c learly and w i t h o u t 
d o u b t . I n b o t h t h e s e r e s p e c t s t h e ac t i on of t h e congregat ion i s 
de fec t ive . T h e r e i s n o e v i d e n c e t h a t t h e plaintiff h a d a n o p p o r t u n i t y 
of defending h imse l f aga ins t t h e charge of improper c o n d u c t or 
insubordinat ion i n h a v i n g t h e f a t h w a read in- t h e m o s q u e , a n d 
t h e r e i s e v e n l e s s ev idence a s t o t h e dec i s ion of t h e congregat ion 
t a k e n a s a w h o l e . T h e e v i d e n c e s h o w s t h a t t h e r e w e r e t w o p a r t i e s 
i n t h e m o s q u e , o n e i n favour of t h e plaintiff a n d o n e a g a i n s t h i m . 
B u t w h i c h s ide w a s ent i t l ed t o speak for t h e congregat ion as a w h o l e 
i s a m a t t e r w h i c h is le f t ent ire ly i n t h e dark. I t h i n k i t c a n n o t b e 
m a i n t a i n e d t h a t t h e plaintiff w a s l awfu l ly d i s m i s s e d f r o m h i s p o s t 
a f t e r h i s s u s p e n s i o n a n d af ter t h e d a t e w h e n ; accord ing t o t h e 
award, h e shou ld h a v e b e e n restored t o h i s office. I th ink t h e 
j u d g m e n t of t h e learned Dis tr i c t J u d g e i s r ight , a n d o u g h t t o b e 
affirmed. I w o u l d therefore d i s m i s s t h e appeal w i t h c o s t s . 



( 9 6 ) 

1918. WOOD BENTON J . — 

Nuku Lebbe I a m of t h e s a m e opinion. T h e act ion clearly involves a c la im of -
T h a m b y c ivi l right, and i t results from t h e ev idence t h a t t h e congregation 

i s practical ly i n t h e pos i t ion of a domest i c tribunal. There ia< 
noth ing in t h e record t o s h o w t h a t a n y special rules ex i s ted w i t h 
regard t o t h e procedure t o b e exercised b y the congregation in t h e '. 
e l ec t ion or t h e dismissal of pr ies ts . I n t h a t s ta te of t h e fac t s there 
can be no doubt b u t t h a t t h e act ion l ies . T h e Courts of l aw in 
E n g l a n d have all a long c la imed and exercised the right t o interfere 
w i t h the proceedings of eccles iast ical bodies of all descriptions 
wherever c la ims t o property or t o civil rights are involved . More
over , there is direct authori ty o n the point in Ceylon. I t w a s he ld 
s o far back as 1835, i n a case reported in Marshall's Judgments at 
page 656, t h a t t h e Courts here had the right t o deal w i t h c la ims of a 
pecuniary and personal description by the priests and officials of a 
certain Moorish t e m p l e , e v e n a l though for t h e purpose of invest i 
gat ing such, c la ims i t b e c a m e necessary to deal w i t h religious 
privi leges . T h e s a m e principle is affirmed in the later case of Aysa 
Oemma v. Sago Abdul Lebbe,1 a l though there t h e Supreme Court 
decl ined t o exercise jurisdiction on t h e ground t h a t no civil right 
w a s involved in t h e c la im. S o m u c h for the power of t h e Courts 
t o enterta in th i s act ion. There c a n b e equal ly l i t t le doubt but that 
in the absence of any special rules dispensing w i t h t h e ordinary/ 
condit ions under w h i c h domest i c tribunals m u s t exercise their 
jurisdict ion a n d binding u p o n t h e respondent by acquiescence , h e 
w a s ent i t led , in t h e first p lace , t o h a v e had fair not ice of the charges 
against h i m , and a reasonable opportunity of putt ing h i s defence 
before t h e congregat ion; and in t h e n e x t place , t o a pronouncement 
of t h e real j u d g m e n t of t h e congregation itself. I ent irely concur 
w i t h t h e observat ions of m y Lord t h e Chief Jus t i ce , t h a t on t h e 
ev idence ne i ther of t h e s e condit ions Was compl ied wi th . I agree 
t h a t t h e appeal should b e d ismissed w i t h cos t s . 

Appeal dismissed. 

• 

» Bom. (1863-68) 240. 


