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Z A H I R A U M M A v. A B E Y S I N G H E et al. 

411—Dt. C. Colombo, 302. 

Appeal—Order of abatement—Application for relief—When relief should not 
be granted—Civil Procedure Code, s. 756. 

Where an appeal has abated under section 756 of the Civil Procedure 
Code and relief is sought against the order of abatement, the proper 
procedure is by way of an application for relief to the Supreme Court. 

Application for relief under the section should not be granted in the 
following cases: — (a) Where there has been a non-compliance with the 
terms of the section without an excuse irrespective of the question 
whether material prejudice has been caused or not. (b) Where the 
non-compliance with an essential term is trivial but material prejudice 
has been caused. 

CA S E referred to a B e n c h of three Judges b y Koch and Moseley JJ. 
on the point w h e t h e r an appeal l ies from an order of abatement 

of an appeal entered under sect ion 756 of the Civil Procedure Code. 

C. T. Olegasegaram, for petit ioner. 

Chelvanayagam (w i th h i m WicJcremanayafce and Muttucumaru), for 
respondents . 

Cur. adv.' vult. 
M a y 5, 1937. ABRAHAMS C.J.— -

This case w a s referred to us b y a Bench of t w o Judges on the quest ion 
as to w h e t h e r an application for relief under sect ion 756 of the Civil 
Procedure Code should b e pursued by w a y of appeal and Mr. Just ice 
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Koch stated in h i s reference that there can b e l i t t le doubt that a n 
appeal can be preferred to this Court from such an order, that i s to say , 
t h a t a pet i t ion of appeal w a s he ld b y the Distr ict J u d g e t o h a v e abated. 
It w o u l d seem, however , that on the facts of t h e case the l earned Distr ict 
J u d g e had no option but t o ho ld that the appeal had abated and t h e 
application of the pet i t ioner for rel ief w a s framed as if it w e r e an 
application in revis ion. In our opin i6n an order of abatement i s no t 
appealable w h e r e the Distr ict J u d g e had no opt ion because an appeal 
m u s t protest against some error of l a w or fact m a d e in the order in 
respect of w h i c h relief is sought . Probab ly Mr. Jus t i ce K o c h t h o u g h t 
that in v i e w of the w a y in w h i c h the pet i t ion w a s d r a w n u p the 
pet i t ioner w a s in point of fact quest ioning t h e - l e g a l i t y or propriety of 
t h e order w h i c h . had been made . T h e pet i t ioner has d r a w n u p t h e 
pet i t ion in the form in w h i c h she did out of ignorance as to w h a t t h e 
proper procedure real ly w a s . T h e provis ion appended b y w a y of 
a m e n d m e n t to sect ion 756 c learly indicates that w h e r e rel ief is sought 
against an order of abatement the proper procedure is b y w a y of a n 
ordinary application to the S u p r e m e Court for relief. There is n o doubt 
that the application does not indicate that the l ega l i ty or propriety of 
the order of abatement is in any w a y ques t ioned and it is therefore 
obv ious ly incumbent upon us to regard it as if it had b e e n properly 
preferred. That be ing so, the quest ion is w h e t h e r the c ircumstances 
at taching to this case just i fy our g iv ing relief. 

T h e pet i t ioner says , that the last day for enter ing the pet i t ion of 
appeal w a s J u l y 3, 1936, and the last day for t ender ing secur i ty w a s 
J u l y 15, 1936.. U n d e r sect ion 756 it w a s her duty f o r t h w i t h to g i v e 
not i ce to the respondent that she w o u l d t ender secur i ty at t h e proper 
t i m e and the re levant form in w h i c h this not ice is t o b e g i v e n conta ins 
a provis ion spec i fy ing in w h a t m a n n e r the secur i ty is to b e t endered . 
S h e did not g ive not ice of securi ty but she produced a secur i ty b y w a y of 
mortgage at t h e proper t ime, a l though there w a s n o inquiry as to 
w h e t h e r that securi ty w a s satisfactory. S h e s a y s she w a s unab le at t h e 
t ime w h e n she ought to h a v e g i v e n not ice of secur i ty to say w h a t form 
the securi ty w a s go ing to take, but she says that in v i e w of the fact that 
s h e has produced an adequate secur i ty w i t h i n the proper t i m e and that 
n o mater ia l prejudice has been caused t o t h e respondent she ought to 
rece ive the relief w h i c h w e are e m p o w e r e d to g ive in an appropriate 
case. I think, however , that if w e g a v e rel ief in th i s case w e should b e 
c o m p l e t e l y ignor ing that provis ion of sect ion 756 w h i c h says that no t i ce 
of secur i ty m u s t be g i v e n and t h e fact that no mater ia l prejudice h a s 
resulted, and I s ee no reason w h y in the c ircumstances w e should inquire 
a s to w h e t h e r it has resulted, cannot b e regarded as an e x c u s e for n o n 
compl iance w i t h an essent ia l t erm of sect ion 756. T h e pet i t ioner says 
that she did e v e r y t h i n g she could, but she has not g i v e n a n y e x c u s e for 
not do ing w h a t she should. 

It s e e m s to m e that there are t w o forms of a - b r e a c h of sect ion 756 
in respect of w h i c h this Court ought not to g i v e relief. One i s w h e n , 
w h e t h e r a mater ia l prejudice has b e e n caused or not, non-compl iance 
w i t h one of the t erms of sect ion 756 h a s b e e n m a d e w i t h o u t an e x c u s e , 
a n d the other is w h e n though non-compl iance w i t h an essent ia l t e r m 
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m a y b e trivial , a material prejudice has been occasioned. This case 
s e e m s to m e to fal l under the first of these categories. 

T w o cases h a v e b e e n cited to us in aid of the petitioner.' The first 
w a s Jayawardene v. Abdul Carder1 and the other Martin Singho v. 
Paulis Singho'. It is sufficient to say that ne i ther of these cases g ives 
an assistance t o the petit ioner. 

The application should, in m y opinion, b e dismissed w i t h costs. 

MAAHTENSZ J . — I agree. 

SOERTSZ J . — I agree. 

Applicat ion dismissed. 


