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S A N J E E W A  A N D  A N O T H E R  

V S
PIYATISSA A N D  A N O T H E R

COURT OF APPEAL 
SOMAWANSA, J. (P/CA) AND 
WIMALACHANDRA, J.
CA 480/2004 NWLT 
DC KULIYAPITIYA 10590/L,
MARCH 28,2005

Civil Procedure Code, sections 754, 755, 756 and 765 - Appeal notwithstanding 
lapse of time- Prevented by causes not within his control?-Kandyan Law 
Declaration and Amendment Ordinance, No. 59 of 1939, section 51(d) - 
Revocation?- In what circumstances?- Statutory right to revoke. ?

Held:

(i) A mistake or oversight on the part of the registered attorney-at- 
law is not a cause within the meaning of section 765.

(ii) Miscalculation of time or some other mistake or the failure being 
due to attorney’s neglect are not causes within the meaning of 
section 765.

Held further:

(iii) The amending Ordinance to the Ordinance, No. 59 of 1939, has 
enacted a uniform rule requiring an express and not merely 
inferential renunciation of the right of revocation.

(iv) The renunciation must be effected in a particular way, by a 
declaration containing the words “I renounce the right to revoke” 
or words of substantially the same meaning. The statutory right 
to revoke has to be exercised in a particular way.
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APPLICATION for leave to appeal notwithstanding lapse of time from a 
judgment of the District Court of Kuliyapitiya.

Cases referred to :

1. Rakira vs. Silindu 10 NLR 376
2. Julius vs. Hodgson 11 NLR 25
3. Ratnayake vs. Bandara - (1990) 1 Sri LR 156

Sunil Cooray with Shaminda Silva for defendant petitioners 
M. C. Jayaratne with Sobha Adhikari for plaintiff respondents.

Cur. adv. vult.

M a y  2 0 ,2 0 0 5
A N D R E W  S O M A W A N S A , J . (P/CA)

T h is  is a  le a v e  to  a p p e a l a p p lic a tio n  n o th w ith s ta n d in g  la p s e  o f tim e  
se e k in g  to  se t a s id e  a n d  v a c a te  th e  ju d g m e n t of th e  le a rn e d  D istrict Ju d g e  
o f K u liy a p itiy a  d a te d  0 2 .0 8 .2 0 0 2  a n d  th e  in te rlo c u to ry  d e c re e  e n te re d  in 
th is  ac tio n  a n d  fo r th e  g ra n t o f re lie fs  p ra y e d  fo r in th e  a n s w e r  of th e  
d e fe n d a n ts  - p e t it io n e rs  o r a  d e c la ra tio n  th a t u n d e r  K a n d y a n  L aw , 
ir re v o c a b le  d e e d s  of gift c a n n o t b e  s u b s e q u e n tly  re v o k e d  a n d  to  s ta y  all 
fu rth e r p ro c e e d in g s  a n d  fo r th e  iss u e  of an  in terim  o rd e r s ta y in g  th e  
e x e c u tio n  of th e  w rit fo r e je c tm e n t.

C o u n s e l fo r th e  p la in tiffs  - re s p o n d e n ts  d id  not file  o b jec tio n s  but a t th e  
h e a r in g  both  p a rtie s  a g re e d  to  re s o lv e  th e  m a tte r  b y  w a y  of w ritten  
s u b m iss io n s  a n d  both  p a rtie s  h a v e  te n d e re d  th e ir  w ritten  s u b m iss io n s .

It is c o m m o n  g ro u n d  th a t th e  ju d g m e n t so u g h t to  b e  v a c a te d  b y  th e  
d e fe n d a n ts - pe titio n ers  is d a te d  0 2 .0 8 .2 0 0 2  an d  th e  ap p lica tio n  for a p p e a l 
n o tw ith s ta n d in g  la p s e  o f t im e  is d a te d  1 6 .0 2 .2 0 0 4 .  In te rm s  o f S ec tio n  
7 6 5  of th e  Civil P ro ce d u re  C o d e  th e  burden  is on th e  d e fen d an ts - petitioners  
to  sa tis fy  C o u rt th a t th e  d e fe n d a n ts -p e tit io n e rs  w e re  p re v e n te d  by c a u s e s  
not w ith in  th e ir  contro l fro m  co m p ly in g  w ith  th e  p ro vis ions of S e c tio n s  7 5 4  
an d  7 5 5  an d  that th e  d e fe n d a n ts  - petitioners h a v e  a  good  ground of ap p ea l. 
T h e  re le v a n t S e c tio n  7 6 5  o f th e  C iv il P ro c e d u re  C o d e  re a d s  a s  fo llo w s :

“It's h a ll b e  c o m p e te n t to  th e  C o u rt o f A p p e a l to  a d m it a n d  e n te rta in  a  
petition of ap p ea l from  a  d e c re e  of a n y  original court, a lthough th e  provisions  

of s e c tio n s  7 5 4  a n d  7 5 6  h a v e  not b e e n  o b s e rv e d .
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P ro v id e d  th a t th e  C o u rt o f A p p e a l is s a tis fie d  th a t  th e  p e tit io n e r w a s  

p re v e n te d  b y  c a u s e s  n o t w ith in  h is  co n tro l fro m  c o m p ly in g  w ith  th o s e  

provisions; a n d

P ro v id e d  a ls o  th a t it a p p e a rs  to  th e  C o u rt o f A p p e a l th a t th e  p e tit io n e r  

h a s  a  g o o d  g ro u n d  of a p p e a l, a n d  th a t n o th ing  h a s  o ccu rred  s in c e  th e  d a te  

w h e n  th e  d e c r e e  o r  o rd e r w h ic h  is a p p e a le d  fro m  w a s  p a s s e d  to  re n d e r  it 
in e q u ita b le  to  th e  ju d g m e n t -c re d ito r  th a t th e  d e c r e e  o r o rd e r  a p p e a le d  

fro m  sh o u ld  b e  d is tu rb e d ”.

It is c o m m o n  g ro u n d  th a t th e  tria l in th e  in s ta n t a c tio n  c o m m e n c e d  on
1 7 .0 6 .2 0 0 2  w ith  4  a d m is s io n s  a n d  9  is s u e s  s e ttle d  b e tw e e n  th e  p a rtie s . 
T h e  1 st p la in tiff re s p o n d e n t tes tified  to  th e  fac t th a t h e  re v o k e d  th e  d e e d  of 
gift g iv e n  in fa v o u r  o f th e  1 s t d e fe n d a n t - p e tit io n e r a s  th e  1 s t d e fe n d a n t  - 
p e titio n e r w a s  unk in d  to  h im . W ith  th is  e v id e n c e  th e  p la in tiffs -re s p o n d e n ts  

c lo s e d  th e ir  c a s e .

■ It is th e  pos itio n  o f th e  d e fe n d a n ts  -  p e titio n e rs  th a t a t th e  e n d  o f th e  1 st 

p la in tif f -re s p o n d e n t’s e v id e n c e  a  d a te  w a s  m o v e d  fo r  o n  b e h a lf  o f th e  

d e fe n d a n ts  fo r  th e  d e fe n c e  c a s e . H o w e v e r  a s  a  p ra c tic e  in th a t C o u rt a t 

th a t period  th e  le a rn e d  D istrict J u d g e  re fused  to  g ran t a  d a te  a n d  acco rd ing ly  

th e  tria l w a s  c o n c lu d e d  on  th e  s a m e  d ay . T h e  pos itio n  o f th e  d e fe n d a n ts -  

p etitio n ers  is th a t th e  re fu sa l o f th e  a d jo u rn m e n t so u g h t b y  th e  d e fe n d a n ts -  

p etitio n ers  fro m  p re s e n tin g  th e ir  c a s e  w a s  u n re a s o n a b le  a n d  a rb itra ry  a n d  

th a t th e y  w e re  th e re b y  d e p riv e d  o f a  re a s o n a b le  o pp o rtun ity  o f b e in g  h e a rd  

on th e  d e fe n c e s  w h ic h  th e y  h a v e  ta k e n  up in th is  a c tio n . H o w e v e r  on  a n  

e x a m in a tio n  o f th e  p ro c e e d in g s  o f 1 7 .0 6 .2 0 0 2  th e  s ta te m e n t a p p e a rs  to  

b e  in c o rre c t a n d  a  m is re p re s e n ta tio n  o f fa c ts  a s  to  w h a t  to o k  p la c e  th a t  

d ay . T h e  p ro c e e d in g s  o f th a t d a y  re a d s  a s  fo llo w s:

‘dzsfd’, ‘esjT 8 0  ‘eâ  4’ gzsfOo (|>S[8cazs{ zadSSsi e^&eSc^ecf engO epOeaerf eadS. e® 
epGdcSseS ^ SzsISzadjOesf cpe; ^en cp3zs>d-e£caO esj®«£ eens^S OjSesf Szsffica eO^jeOesf eases® 
zs>ĵ S® eaqeos <8Seq qj-efiS-eo ©eozso geneses} cgcfes 8 3 8 . eng OsdessO oSzsfas £S5e@ \  e®® 
engS <̂ en 30 O jSi Seoocn ^e»0 <8ca© zad epjS 5)0 eased. de®ed© eagcBca SJensd
OesfSzadjOesfed sBSeq Gtaerfgdeeadj® ®eozs>s 5; efjS seadzs>es8ca epOe^ S 8®  edzgszsjsO 
sosen SzsffizsjdjOesfO efQzs>d-eSca 8 8 erf eng Stoseoca aqsxi gOeaesf êncazsf epg ^enO e®o s^en 
S)©0 g, Sea® ead efts. d  ep^O epe; ^enO e3sa®zs>d[Oesf zaĵ Gs eng ScosascaO ggsen® 3®  
SesfSeadjOerfesf OeseS@S.

SdSeadjOesfeaf eases® eaeo <sd5>-e& ejSdzs eaw^ead fBgen e; ep̂  5Jen Stosoca eaê os 
eases® esjjqOs S 8 g  cases®eadj&OeaO eases® SessS 8z$zs? zsidOs eeoen epjfi SOesf, eenseeaeesf.
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d  QjgO SeJSskJjDs } eOgeBm’ oats© m j^SSS m g Seroses m<f a»jSSS Cg=v§ iia&jem’ 
tg^Ses? 8 smD®jS SS 3 c3mCte&s SdeSo mdQ. «5 <?^0 m g Esroso m d » 3 m  (sees 8 
ra’Sstssf mdm <34 §<4gS gStsfe^o mdS.

SsfSca eOgeOjrf earns© SSOtsf emamj^OS.
d  <f^0 m g Eerosxs gSasf mdS.

SsigO 2002.08.02 ®OS ^mO. e^oodoiOtsO 2002.0755 O jS  <*m esxJ 6 0  gtSS e©&3§te? 

®cS?rf § 3 a  <3^®m ^6e3s{ m g iojS cs.”

i m ig h t a ls o  s a y  th a t th e  re co rd  d o e s  not in d ic a te  th a t a n  ap p lica tio n  
h a s  b e e n  m a d e  to  re v ise  th is o rd e r d a te d  1 7 .0 6 .2 0 0 2  an d  I m ig h t o b s e rv e  
th a t th e  le a rn e d  D istric t J u d g e  c a n n o t b e  fa u lte d  fo r m a k in g  th e  a fo re s a id  

o rd e r w h ich  I th in k  is a  c o rre c t o rd er, co n s id e rin g  th e  c irc u m s ta n c e s  
e x p la in e d  b y  h im .

It is a ls o  c o m m o n  g ro u n d  th a t th e  ju d g m e n t in .th e  in s tan t c a s e  w a s  
delivered  on 0 2 .0 8 .2 0 0 2  in favou r of th e  p laintiffs-respondents an d  th ereafte r 

th e  d e fe n d a n ts -p e tit io n e rs  filed  a  n o tice  of a p p e a l. H o w e v e r  it is a d m itted  
th a t th e  d e fe n d a n ts -p e titio n e rs  d id  not file a  petition  of a p p e a l. T h e  reaso n  

g iv en  b y  th e  d e fe n d a n ts - p e titio n ers  fo r th e ir  fa ilu re  to  te n d e r  a  petition  of 
a p p e a l is th a t th e y  did  not c o n ta c t th e ir  A tto rn e y -a t-L a w  th e re a fte r  on  th e  

b e lie f th a t th e  a p p e a l p ro c e d u re  h ad  b e e n  c o m p le te d  w ith  th e  filing of th e  

n o tice  of a p p e a l. A c c o rd in g ly  n o  petitio n  of a p p e a l h as  b e e n  filed  in th is  
c a s e  a n d  on  1 6 .0 8 .2 0 0 2  th e  a p p e a l h a d  b e e n  re fe rre d  to  th e  C o u rt of 
A p p e a l. In th e  c irc u m s ta n c e s  a p p ly in g  th e  p rovis ions of S ec tio n  7 6 5  of th e  

Civil P ro ce d u re  C o d e  to  th e  reaso n s  ad d u c e d  by th e  d e fen d an ts-p etitio n ers  
fo r fa ilu re  to  c o m p ly  w ith  th e  p ro v is io n s  in S e c tio n  7 5 5 ,  m y  c o n s id e re d  

v ie w  is th a t th e  d e fe n d a n ts -p e titio n e rs  h a v e  fa iled  to  sa tis fy  C o u rt th a t th e  

d e fe n d a n ts  - p e titio n ers  w e re  p re v e n te d  b y  c a u s e  not w ith in  th e ir  contro l 
fro m  c o m p ly in g  w ith  th e  p ro v is io n s  in S e c tio n  7 5 5 .

In th e  c a s e  o f Rakira vs. Silindu(1) it w a s  h e ld  :

“A  m is ta k e  o r o v e rs ig h t on  th e  p art o f th e  p ro cto r of a  p a rty  to  suit is not 
such  c a u s e  w ith in  th e  m e a n in g  o f sec tio n  7 6 5  of th e  c o d e  a s  w o u ld  en title  

su ch  p a rty  to  th e  re lie f of le a v e  to  a p p e a l n o tw ith s ta n d in g  th e  la p s e  of 
t im e ”.

A g a in  in Julius vs. Hodgson(2) it w a s  h e ld :
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“T h e  p rac tic e  is n o t to  g iv e  le a v e  to  a p p e a l w h e re  th e  o n ly  g ro u n d  re lied  

on is th a t th e  a p p e lla n t o r h is p ro cto r m a d e  s o m e  m isc a lc u la tio n  o f t im e  o r  

s o m e  o th e r m is ta k e , o r th a t  th e  fa ilu re  w a s  d u e  to  th e  p ro c to r’s n e g le c t”.

T h e  c irc u m s ta n c e s  e n u m e ra te d  b y  th e  d e fe n d a n ts -p e tit io n e rs  a r e  no t  
su ffic ien tly  u n u s u a l a n d  c o m p e llin g  to  s a tis fy  th a t th e y  w e re  c a u s e s  not 
w ith in  th e  d e fe n d a n ts -p e tit io n e r’s  con tro l. T h e re  w a s  n e g lig e n c e , inaction  

a n d  w a n t o f bona tides on  th e  p a rt o f th e  d e fe n d a n ts -  p e titio n e rs .

F o r th e  fo re g o in g  re a s o n s , th e  c o n te n tio n  o f  th e  su b m is s io n  o f th e  

co u nse l fo r th e  d e fe n d a n ts -p e titio n e rs  th a t th e  d e fe n d a n ts -p e titio n e rs  h a v e  

a  v e ry  g o o d  c a s e  in a p p e a l a s  th e y  w e re  n o t a ffo rd e d  a  re a s o n a b le  

o p p o rtu n ity  o f b e in g  h e a rd  a t  th e  tria l a n d  th a t th e y  w e re  u n a b le  to  file  th e  

petitio n  o f a p p e a l b e c a u s e  o f re a s o n s  b e y o n d  th e ir  co n tro l is w ith o u t a n y  

m e rit a n d  h a s  to  b e  re je c te d .

In p a s s in g  I m ig h t re fe r  to  a n o th e r  m a tte r  ra is e d  b y  th e  d e fe n d a n ts -  

p etitio n ers  in th a t it is s u b m itte d  b y  c o u n s e l fo r th e  d e fe n d a n ts -p e tit io n e rs  

th a t a s  p e r c la u s e  9 (c )  o f th e  K a n d y a n  L a w  a  d e e d  o f gift in w h ich  th e  right 
to  re v o k e  h a s  b e e n  e x p re s s ly  re n o u n c e d  b y  th e  d o n o r. S u c h  d e e d  o f gift 
c a n n o t b e  s u b s e q u e n tly  re v o k e d . H o w e v e r  th is  s u b m iss io n  a p p e a rs  to  b e  

in c o rre c t in v ie w  of th e  d e c is io n  in Ratnayakevs. Bandara3 w h ic h  h e ld  :

“ (1 )  T h e  K a n d y a n  L a w  D e c la ra tio n  a n d  A m e n d m e n t O rd in a n c e , N o . 5 9  

o f 1 9 3 9  is an  O rd in a n c e  to  d e c la re  a n d  a m e n d  th e  K a n d y a n  L aw . It s e e k s  

to  a m e n d  th e  K a n d y a n  L a w  a n d  not to  m a k e  a  m e re  re s ta te m e t of th e  law  

a s  it w a s  p rio r to  1 9 3 9  w h e n  th e  in ten tio n  to  re n o u n c e  th e  rig h t to  re v o k e  

w a s  in fe rre d  o r d e d u c e d  fro m  th e  p a rtic u la r  w o rd s  u s e d . T h e  a m e n d in g  

O rd in a n c e  h a s  e n a c te d  a  un ifo rm  ru le  requ iring  a n  e x p re s s  a n d  n o t m e re ly  

in fe re n tia l re n u n c ia tio n  of th e  righ t o f re v o c a tio n . T h e  w o rd s  “e x p re s s ly  

re n o u n c e d ” in s. 5 (1 )  (d ) o f th e  O rd in a n c e  re c o g n iz e  a  p re -e x is tin g  righ t to  

re v o k e  w h ic h  e v e r y  K a n d y a n  d o n o r h a d  in K a n d y a n  L a w . W h a t  th e  

O rd in a n c e  c o n te m p la te s  is a n  e x p re s s  a n d  d e lib e ra te  re n u n c ia tio n  b y  th e  

d o n o r o f h is  righ t to  re v o k e . F ro m  th e  w o rd s  “ a b s o lu te  a n d  irre v o c a b le ” it 
m a y  b e  im p lied  th a t th e  D o n o r  in te n d e d  to  re v o k e  bu t su ch  a n  e x p re s s io n  

w o u ld  n o t c o n s titu te  a n  e x p re s s  re n u n c ia tio n  o f th e  righ t to  re v o k e .

T h e re  is a  fu rth e r re q u ire m e n t th a t th e  re n u n c ia tio n  m u s t b e  e ffe c te d  in 

a  p a rtic u la r w ay , v iz . b y  a  d e c la ra tio n  co n ta in in g  th e  w o rd s  “I re n o u n c e  th e  

right to  re v o k e ” o r w o rd s  o f s u b s ta n tia lly  th e  s a m e  m e a n in g .
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T h e  O rd in a n c e  b y  s. 5 (1 )  (d ) h a s  n o w  v e s te d  in th e  D o n o r a  s ta tu to ry  

right to  re v o k e  a n d  h e  is re q u ire d  to  e x e rc is e  th a t right in a  p a rtic u la r w ay .

T h e  w o rd s  “ a b s o lu te  a n d  irre vo ca b le” a re  on ly  an  ad jec tiva l descrip tion  

o f th e  g ift b u t th e  e s s e n tia l re q u ire m e n t is a  tra n s itiv e  v e rb  of e x p re s s  

re n u n c ia tio n . W o rd s  m e re ly  of fu rth e r a s s u ra n c e  a re  insuffic ien t.

T h e  use  of th e  w ords “ abso lute an d  irrevocable” an d  “to  hold th e  prem ises  
fo r e v e r” d o  not satis fy  th e  re q u ire m en t of s. 5(1 )(d ) of th e  O rd in a n c e . D e e d  

N o . 8 2 4 7  w a s  re v o c a b le .”

F o r  th e  fo re g o in g  re a s o n s , th e  a p p lic a t io n  fo r  le a v e  to  a p p e a l  
n o tw ith s ta n d in g  la p s e  o f t im e  will s ta n d  d is m is s e d  w ith  co sts  fixed  a t 
R s .7 5 0 0 .

W IM A L A C H A N D R A , J . —  I a g re e .

Application dismissed.


