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1936 Present: Mose ley J. and Fernando A.J. 

S E E T H A N G A N I A M M A L v. E L I Y A P E R U M A L . 

185—D. C. Jaffna, 6,739. 

Thediathetam—Gratuity paid to public servant—Not acquired property— 
Thesaioalamai Ordinance, No. 1 of 1911, s. 21. 
The gratuity paid to a public servant on retirement from service is not 

thediathetam property within the meaning of section 21 of Ordinance 
No. 1 of 1911. 

Avitchy Chettiar v. Rasamma (35 N. L. R. 313) and Thamotheram v. 
Nagalingam (31 N. L. R. 257) referred to. 

P P E A L from a judgment of the District Judge of Jaffna. 

N. Nadarajah (w i th h im Kumarasingham), for plaintiff, appellant. 

N. E. Weerasoorid (wi th h i m T. S. Fernando), for defendant, respondent. 

October 26, 1936. FERNANDO A.J.— 

T h e plaintiff-appellant sued the defendant-respondent for a divorce 
and a decree nisi w a s entered in her favour in D. C. Jaffna, 1,416, on 
February 13, 1934. That decree also provided for a l imony to be paid 
by the respondent , and presumably the order for a l imony w a s based on 
the salary that w a s then d r a w n b y the defendant w h o w a s in the service 
of the District Road Commit tee of Mullai t t ivu. On April 1, 1934, the 
defendant retired from Government service , and on February 16, 1934, 
h e drew a s u m of Rs . 1,060 w h i c h admittedly w a s paid to h im as a gratuity 
on h i s ret irement . On September 3, 1934, the plaintiff filed this action 
c la iming half the gratui ty as her share of the defendant's acquired 
property, and in the plaint she stated that in the divorce action, a division 
of t h e acquired property w a s ordered as b e t w e e n the plaintiff and the 
defendant w h o s e rights w i t h regard t o property are governed by the 
Thesawa lamai . 

Cur. adv. vult. 

1 36 N. L. E. 326. 
1 13 C. L. Rec. 238. 
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W h e n the case c a m e u p for trial in the District Court, n o e v i d e n c e 
w a s led, but certain admiss ions w e r e made , and on these admiss ions , t h e 
learned District J u d g e d ismissed the plaintiff's act ion w i t h costs, and h e 
m a d e that order on t h e foot ing that the plaintiff admit ted ly could not 
c la im a half share of the salary earned b y the defendant b e t w e e n t h e 
da te of act ion and the date of decree , and that for the s a m e reason, the 
plaintiff w a s not ent i t led to c la im a half share of the gratui ty w h i c h w a s 
g i v e n in l i eu of the sa lary w h i c h the defendant m i g h t h a v e earned if h e 
h a d cont inued in service . 

The learned District Judge appears to h a v e thought that in t h e case 
of Thamotheram v. Nagalingam1 Dr ieberg J. he ld that the salary of the 
husband w a s acquired property w i t h i n the m e a n i n g of sec t ion 21 of 
Ordinance No. 1 of 1911. A n e x a m i n a t i o n of that judgment , h o w e v e r , w i l l 
s h o w that a l though Drieberg J. w a s of opinion that m o n e y w h i c h a m a n 
had saved from professional earnings w h i c h h e has set as ide or inves ted , 
and w h i c h is not needed for his ordinary expendi ture , could be regarded 
as acquis i t ions or as acquired property, h e proceeded to say that h e did 
not think that these express ions w e r e appl icable to the salary of the 
appel lant in that case. I do not th ink that this j u d g m e n t in a n y w a y 
disturbs the principles definitely la id d o w n b y a B e n c h of three J u d g e s 
of w h o m Drieberg J. w a s one, in the case of Avitchy Chettiar v. Rasamma 
Garvin A.C.J, w h o de l ivered the j u d g m e n t in that case in w h i c h both the 
other J u d g e s concurred said, " The quest ion before us m u s t b e se t t l ed b y 
interpretat ion of the language of the leg is lature ", and h e referred to that 
portion of sect ion 21 w h i c h is the provis ion under w h i c h the appel lant 
c la ims a half share of the gratuity. " The w o r d s of that sect ion are as 
f o l l o w s : —' Property acquired for va luab le considerat ion by a husband 
or w i f e during the subs is tence of the marr iage . '" " If regard be paid to 
the s c h e m e and purposes of the Ordinance, it s e e m s to m e that it h a s 
provided a definition (of thediathetam) in sect ion 21, and it has done 
so not only for the purposes of inheritance, but genera l ly for the purposes 
of the Ordinance ." H e h e l d that in the case before h im, the premises 
w e r e acquired for va luable considerat ion dur ing the subs i s tence of the 
marriage, and therefore fe l l w i t h i n the definit ion of thediathetam. 

T h e property in quest ion in this case is admit ted ly a gratu i ty in m o n e y 
paid to the defendant on his re t i rement from serv ice and it is imposs ib le 
to hold that this gratui ty is property acquired for va luable considerat ion. 
A s Counsel for the respondent submit ted t h e w o r d s " for v a l u a b l e con
s i d e r a t i o n " m u s t b e interpreted as t h e y w o u l d be under the Engl i sh 
law, and e v e n if it can be argued that this gratui ty is someth ing paid 
to the defendant for his past services , t h e n t h e y w o u l d not be paid to 
h i m for va luable consideration. B u t it is imposs ib le in m y opinion to 
br ing salary as such w i t h i n t h e definition conta ined in sect ion 21 and al l 
that the S u p r e m e Court he ld in Thamotheram v. Nagalingam (supra) w a s 
that an inves tment of m o n e y saved from profess ional earnings m i g h t b e 
regarded as acquired property. I w o u l d , therefore, hold that the gratu i ty 
in quest ion is not thediathetam w i t h i n the m e a n i n g of sect ion 21 of 
Ordinance No . 1 of 1911. 
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1 31 X. L. R. 257. * 35 X. L. R. 313. 
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I n v i e w of th i s posit ion, i t i s not necessary t o discuss t h e other question, 
namely , w h e t h e r plaintiff can st i l l c laim this property in v i e w of the 
order m a d e in the divorce action. The order made in that case is not 
i n fact before us , a l though t h e proceedings of Apri l 3, 1935, appear to 
indicate that the plaint and decree in that action w e r e in fact produced, 
but they are not in t h e record in this case. 

T h e appeal, therefore, fails and must b e dismissed w i t h costs. 

MOSELEY J . — I agree. 

Appeal dismissed. 


