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1944 P resen t: Soertsz, Hearne, and Jayetlleke JJ,
JA Y A R A T N E  e t a l . ,  Appellants, and G U N A R A TA N A  TH E R O ,.

Respondent.

104— D . C. Kurunegala, 18 ,78 0 .

Service tenure—Commuted dues—Paraveni panguwa of nindagama—In­
divisible obligation—Service Tenures Ordinance (Cap. 323), ss. 9, 10, 14
and 16.

The .• obligation to pa; dues attached to the paraveni pangawa of a 
nindagama is indivisible and is exigible from any of the nilakarayas 
subject to his or their right to claim contribution.

T H IS  case was referred to a B ench  of three Judges. The facts appear 
from  the argument.

E . B . W ikrem anayake (H . V . P erera, K .C . ,  with him and H . W aniga- 
tunge), for the substituted-defendants, appellants.— The m ain question 
for consideration is whether the obligation o f paraveni nilakarayas to pay 
com m uted dues is divisible or indivisible, i .e . , whether one or m ore 
out of several nilakarayas are liable to pay the entire com m uted dues 
fixed under section 15 of the Service Tenures Ordinance (Cap. 323). 
There are conflicting decisions on this point. The cases w hich have a 
bearing on this question are 1877 R a m . 1 3 1 ; 18 77  R a m . 3 9 5 ; Asm adale  
et al. v .  W eerasuria  *; A ppu h am y e t al. v . M en ike et al.2;  Banda v . A m ir  
T am by  s;  M artin e t al. v . H atana e t alA. The correct view  would be 
that w hen the primary obligation to render services is converted into a 
secondary obligation to pay com m uted dues the debtors would be bound 
each for his part only. P othier 2 , 4 , 3 , 1 which is referred to in W alter 
Pereira’ s L aw s of Ceylon  (1913 ed .) p . 590  is not considered in the reported 
cases. .None o f the sections in the Service Tenures Ordinance gives the 
nature o f the obligation. The general rule is that, unless, otherwise  
expressly agreed upon, the liability o f co-obligors is jo in t m erely and not 
joint and several, and each co-obligor is only liable for his share o f the 
contract and not for the whole contract in solidum — Gunasekere v .  
Gunasekere5.

N . Nadarajah, K .C . (N . E .  W eerasooria, K .C . ,  with him , Iv o r  M isso  
and 8 .  R . W ijayatilake), for the plaintiff, respondent.— The unit which is 
liable is the pangu and not the individual nilakaraya. The question 
was considered recently in Bandara e t al. v . Dingiri M enika et al.*. F or 
purposes o f service the panguwa, whatever the num ber o f the co-heirs 
m ay be, is indivisible and the co-heirs are jointly and severally liable for 
the service— H . W . Codrington’ s A n cien t Land Tenure in  C eylon , p . 3 . 
I f  the services are com m uted the character o f the liability is not altered. 
Sections 10, 15, 24 and 25 make the position clear. W hen there is 
com m utation what takes place is a substitution o f the primary obligation; 
it is not a conversion o f a primary obligation into a secondary obligation.

1 (1905) 3 Bal. Rep. 51.
'  (1917) 19 N . L. R. 361. 
» (1914) 3 Bed. N. C. 24.

‘  (1913) 16 N . L . R. 92.
‘  (1941) 43 N. L. R. 73 at 75. 
• (1943) 44 N . L. R. 393.
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Compare, for example, the obligation of the co-heirs of a mortgagor 
when the latter dies— W ille ’s M ortgage and Pledge in 8 .  Africa {1920) 
p. 2 6 7 ; U nguham y v . H endrick1;  Asmadale et al. v.- W eerasooria {supra), 
M artin e t al. v .  H a t ana e t al. {supra) and A ppuham y et al. v . Metiike et al. 
{supra) are applicable in the present case. The proprietor can proceed 
against any one o f the nilakarayas; the latter would have the right of 
contribution against the other nilakarayas.

E . B . W ikrem anaydke  in  reply.— The correct test is, if an obligation 
is capable of being divided into parts the liability will be pro rata—  
Bamalingam v . Jam es 2 ;  Panis Appuham y v . Selenchi A ppu  et al.3.

I f  the unit which is liable is the pangu, all the nilakarayas of the four 
pangus in the present case ought to have been joined as parties.

Gur. adv. vult.
January 19, 1944. Soertsz J .—

The plaintiff who is the Viharadhipathi and Trustee of Maraluwa 
Vihare is seeking to recover from the defendants who are the present 
owners o f the land known as Maraluwa estate, the entire com muted dues 
fixed under the Service Tenures Ordinance as payable in respect of four 
pangus of a Nindagama of which Maraluwa Vihare is the overlord, the 
plaintiff’s case being that some of the lands of those pangus are included 
in Maraluwa estate.

In  view o f the admissions made at the trial and of the Judge’s finding 
it is clear that some o f the lands of the four pangus are within Maraluwa 
estate. B u t the defendants’ case, as presented to us, is that even so, 
the plaintiff m ust fail, firstly, because his action is barred by section 24 
o f the Service Tenures Ordinance, the defendants and their predecessors 
npt having paid any com m uted dues for over ten years, or, secondly, 
because, if they are liable their liability is no greater than to pay in the 
proportion that the lands o f these pangus which they hold bear to all the 
lands o f those pangus and that, therefore, the plaintiff’s proper course 
was to sue all the nilakarayas.

These contentions raise, once more, questions which have been con­
sidered by  this Court on several previous occasions but, unfortunately, 
with divergent results. This conflict of views is, however, hardly 
surprising for, although the land tenures with which we are here con­
cerned appear to have fitted naturally into the social and legal systems 
which called them  into being, they are strange to the Rom an-Dutch law 
and the attempts m ade in some o f the earlier cases to solve these, questions 
on the analogy of Rom an-D utch ' law principles have proved unsatis­
factory. They are attempts to put new wine into old bottles. For
instance, in the earliest of the cases cited to us, 1877 R a m . p . 131, the 
argument o f Counsel for the successful appellants was based on the 
Rom an-D utch law principle that if solidity of obligation is intended it 
should be expressly provided for, and that if it is not, the general rule 
applies that each o f the persons bound is liable pro rata. Although the 
judgm ent o f the Court in that case does not expressly enunciate this 
proposition, it seems clear that the Court took that to be the law when

1 (1930) 11 C. Law Ree. 54. 1 (1939) 40 N; L. R. 480.
* (1903) 7 N. L. R. 16. ’
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it said that “  it was not aware o f any law  or custom  in which one of 
several Nilakarayas o f a panguwa is liable to render services for the 
whole panguwa that is\ to say for him self as well as for his co-tenants ” , 
and thereby im plied that in the absence of any law or custom  relating to 
these tenures to the contrary, the Rom an-D utch law applied. This 
Tilling was followed by one of the Judges who took part in that case, 
in the later case reported at page 395 o f the same volum e. B u t when the 
question came up again, m any years later, in the case o f Asm adale v . 
W  eerasooria' Pereira J. took a very different view. H e  held that 
“  the liability of the tenants o f a panguwa is a joint liability. At the same 
tim e, t h e " services in their nature were indivisible and therefore the 
obligation to pay the com m uted dues m ust be regarded as an indivisible 
obligation ” . This ruling was followed by Lascelles C. J . in M artin et al. v . 
H attana et a ir  and by Ennis J. in A ppu h am y v . M en ik e3. I f  I  m ay 
say so with respect this view, that the obligation to pay the com m uted 
dues is an indivisible obligation, appears to m e to be the correct view 
in the light o f the provision o f the Service Tenures Ordinance itself, and 
not for the reason given by Pereira J. that the services being indivisible, 
it necessarily followed that the alternative or secondary obligation was 
indivisible. Logically that reasoning seems to m e to involve a non  
sequitur and as a general proposition of law, it is opposed to severa l- 
instances- to the contrary adduced by Pothier.

B ut as I  have observed the Service Tenures Ordinance makes it'1 
sufficiently clear that the services as well as the dues Me attached to the 
panguwa and are indivisible and owed jointly and severally by the 
nilakarayas and are exigible from any of them  subjeot to his or their 
right to claim  contribution. Sections 9 and 10 of the Ordinance provide 
for the ascertainment and registration of the nature and extent o f the 
services in relation to each pangu. Sections 14 and 15 m ake it clearer 
still that the unit is the pangu and not the Nilakaraya for section 14 
requires the application for com m utation in the case o f a pangu with 
several or m any Nilakarayas to be made or acquiesced in by a m ajority 
o f those above sixteen years o f age, and section 15 requires the Com ­
missioner to ascertain as far as practicable whether all the Nilakarayas 
above 16 years of age desire the com m utation. B oth  these requirements 
would surely be out of place, if it were intended to leave it open to one or 
more o f the Nilakarayas to com m ute his or their services for a pro rata pay­
m ent o f dues. Section 15 goes on to say that once com m utation, has .been 
determined and fixed “  the Nilakarayas shall be liable to pay the 
proprietors . . . .  the annual amount of m oney paym ent due for 
and in respect of . . . .  the services; and such com m uted dues 
shall thenceforth be decided  to be a head rent due for and in resp ect o f  the 
pangu ” . That, as I  understand it, makes the pangu “  the head ”  or 
the unit. This view is supported by the terms o f section 25 which 
provides the rem edy of a proprietor when there is 'default o f paym ent 
of the com m uted dues. I t  enacts that if the dues be not paid, they 
shall be recovered by “  seizure and sale of the crop or fruits on the 
pangu or failing these by the personal property of the Nilakaraya or

H1905) 3 Bal. Rep. 51. . • * {1912) 16 A". L. R. p. 92.
* {1917) 19 N. L. R. p. 3Gl.
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failing both by a sale of the pangu The crop and fruits on the whole 
pangu, and ultimately the whole pangu itself being- made liable it follows 
that the proprietors m ay seize and sell any part of the crop and fruits 
or any part o f the pangu.

The question then is whether in a case such as this where the pro­
prietor elects to go against a particular nilakaraya and, by so doing, 
to limit, his rem edy to part of the fruits and crops on the pangu or to the 
personal property of that nilakaraya, and to the lands of the pangu 
in his possession, he m ust nevertheless join all the nilakarayas as co ­
owners. In  regard to  that question, I  do not think we need embarrass 
ourselves with it in this case for, on the evidence accepted by the trial 
Judge, it seems clear that the defendants and their predecessors have 
acquired a prescriptive title to those lands of these pangus which lie 
within Maraluwa estate as against the original nilakarayas and their 
successors.

I  am therefore of opinion that the plaintiff was entitled to  sue the 
defendants to recover the entire dues and to sue them in this instance 
without joining the other nilakarayas or their successors.

The other question is that arising from the plea of prescription set up 
by the defendants as against the overlord. That plea must fail inas­
m uch as, on the finding of the trial Judge, some part of the dues has been 
recovered by the overlord by action or otherwise in respect of lands of 
these pangus within the last ten years and therefore the condition on 
which a successful plea of prescription against the overlord is made 
dependent, is not satisfied.

I  would dismiss the appeal with costs.

H barne J .— I  agree.
J ayatileke J .— I  agree.

Appeal dismissed.


