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J. M. RAJ ARATN AM, Appeliant, and THE CO)II\HSSIONER
OF INLAND REVENUE, Respondent -

S. C. 3/67—Case Stated Income Tax BRA f339

Income Tax Ordinance (Cap. 242)—Section 15 (1) {a)—Icaning of Ee.rm * annuity "—
Agreement of a voluntary nature to pay money annually—Payments made
annually thereunder—Iight of payer to deduct them from. hts s{atutory

SRCOMe.

An ‘ annuity > in section 15 (1) (@) of the Incorne Tax Ordinance is not
limited to an annuity purchased with a sum of money but extends to other -

annual payments

By each of two agreements or deeds of covenant executed "by'hir'h in favour

of two of his brathers, the assessce-appellant undertook voluntarily that for a
period of seven years or during the residue of his life, whichever should be

ghorter, ho would pay annuaslly to each brother named therein during his lifo the
sum of Rs. 1,600, The covenants or agreements wero accepted by the two

brothers angd certain payments made thereunder were declared by t.hem as part
of their income in their income tax returns. '

" Held, that the two sums of Rs. 1,500 pai‘d by tho assessee-appellant to his
brothers in terms of the agreements were annuities and, therefore, deductible
under section 15 (1) (@) of the Income Tax Ordinance 1n ascertaamng hm

assessable income for the year of assessment 1958759,

* For a payment to be an annuity it must—
(1) be made with reference to a year though it may bo paid in penod:o
instalments, e.g., quarterly or monthly, .
(2) not be a recequ or accrual of & capital nature to {ho payee,
_(3) be made under a legal obligation,
" (4) be either recurrent or capable of recurrence,
_(6) be pure income or profit of the payee .

¥
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CASE stated for the opinion of tho Supremo Court under s. 74 of the
Income Tax Ordinance (Cap. 242).

S. Ambalavanar, with Al. Radhakrishnan, for the assessee-appellant.

H. Deheragoda, Scnior Crown Counsel (now Decputy Solicitor-General), -
with P. Naguleswaran, Crown Counsel, for the asscssor-respondent.

Cur. adv. vult.

December 10, 1969. SAMERAWICKRAME, J.—

The appellant executed two agreements or deeds of covenant in favour
of two of his brothers. By each agrecement tho appellant undertook that
for a period of seven years or during tho residue of his life whichever

period should be shorter he would pay annually to the brother named
therein during his life the sum of Rs. 1,600. The two sums of Rs. 1,500
. were paid to his brothers and they havo been returned by -them and
included in the asscssments made on them for income tax. The appellant
claimed that the two sums paid to his brothers werc annuitics payable by

him and were deductible under Secction 15 (1) (@) of the Incomo Tax
Ordinance in ascertaining his assessable income for the year of assessment

1958/59.

The assessor disallowed deduction of the two sums and assessed the
asscssable income of the asscssee at Rs. 28,101, An appeal was made to
tho Commissioner against the assessment and the Deputy Commissioner
who heard tho appeal confirmed the asscssment. On an appeal to it the
Board of Review held that the appellant was not entitled to a deduction
of the two sumns paid by him to his two brothers. On an application by

the appellant the Board has stated a case for the opinion of this Court on
the following :(— |

(a) arc the two sums of Rs. 1,500 paid bj the asscssee to his two -

brethers annuitics payable by him,

(b) are the two sumis'of Rs. 1,500 paid by the assessee to his two
brothers deductible under s. 15 (1) (@) of the Incomo Tax

Ordinancece.

There is no definition of annuity in the Ordinance. The Oxford
English Dictionary gives the following meanings :—

‘“(1) A yearly grant, allowance, or income.

(2) The grant of -an annual sum of money, for a term of years, for -
life, or in perpetuity ; which differs from a rent chargo in being

primarily chargeable upon the grantor’s person. and his heirs
~if named. not upon specific land. |
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(3) An investment of money, wheroby the investor. becomes

entitled to receive a series of equal annual payments, which,
except in the case of perpetual annuities, includes the ultimate

- return of both principal and interest ; also, tho annual (or, for
convenience, quarterly) payment thus made.” -

The learned Deputy Solicitor-Gcneral,submitted thaf-,- in the context of
Income Tax, annuity had come to have the definite meaning of an ineome
“purchased with a sum of moncy and relied on Foley (Lady) v. Fletcher 1.

Simon’s Income Tax (1364-65) Vol. 2, page 737 statcs S

| “-An annuity will of necessmy.alwa.ys be an annual payment but not
‘every annual payment is an annuity. In Foley (Lady) v. Fletcher
(supra), Watson B.gave the following definition of one kind of annuity:—
An annuity means where an income is purchased with a sum of money, -
and the capital has gone and ceased to exist, the principal having been
econverted into an annuity. ‘Anmuty is gencrally used to describe
annual sums of fixed amounts payable to individuals but whether an
annual-payment is described as an ‘ annuity ’ or otherwise is rarely
of great materiality in considering the application of Case II1.”

}

The provision in Case III contains “any annuity or other annual
~ payment ... Hence the distinction .between annuity and annual

payment is of little importance in English Income Tax Law. But in

South Africa' where the word “ annuity >’ appears by itsclf -in the
relevant provision it has not been limited to an annuity purchased for
a sum of money. Silke on South African Income Tax (3rd edition) at.

page 63 states:—“In Ioley v. Fletcher it was held that ®an apnuity
means where an income is purchased with a sum of money and the

capital has. gone and ceased to exist, the pnnclpal ha.vmg been
~ converted into an annuity’. Whereas this definition meets the ‘cace of
- the ordinary type of annuity purchased from an msurance compa,ny,.-_‘

it does not cover all cases since an annuity may also be granted by way
- of donation or inheritance without being purchased, in which event the

conversion of capital into an annuity does not arise . R

The learned Deputy Solicitor-General further submitted that i the
. Ordinance “‘annuity > is coupled with “ ground rent or royalty ’ and

‘that as these terms imply a quid pro quo annuity too must be restricted
- to an annuity purchased for consideration.” Payment of ground rent or
royalty is. made for a benefit or consideration which continues to be

‘received from the payee. A countervailing benefit to the payer or the
- stipulation by him for future benefit of any kind precludes a payment
~ being considered an annuity—vide I. B. Commisstoners v. National Book
~League®. The principle noscitur @ socits is, therefore, not appropriaté
for apph cation to the 1nterpretat10n of the prowsxons in questaon

1 ussa) 3H & N. 769. 2 (1957) cn 488
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Stroud has the following quotation, “ An annuily is a ycarly payment
of a certain sum of money granted to another in fee, for life or years,
charging the person of the grantor only (Co. Litt. 144b)"’. \Wharton’s
Law Lexicon has, *“ an annuity is a fixed sum payablo annually cither in

perpetuity or for any less period .

I am of tho view that ‘‘ annuity "’ in the Incomo Tax Ordinance is not
limited to an annuity purchased with a sum of money but extends to
other annual payments. I am fortified in my view by tho fact that in

Law Society v. The Commissioner of Income Tax !, it was held that tho
annual grant of Rs. 50,000 rccecived by tho Incorporated Law Socicty

from tho Government in terms of a statute was an annuity.

Definitions of annuity sot out abovo refor to fixed sums payable
annually. Under the agreements ontered into by tho appellant the fixed
sum of Rs. 1,500 is payable to each brother. It is, thereforo, unneccesary
to consider what the position would be if thero is an obligation to make a

payment annually but the amount of tho payment varies from yecar to
-year.- There is authority that fluctuating sums may nevertheless bo

annual payments within tho provision in tho lnglish Act—vido 1. R..
Commissioners v. London Corporation =.

The payments must not be annual instalments of a capital sum such as
an antccedent debt or tho comsidcration for purchase of property. In
The Commissioner of Inland Revenue v. Silva®, it was held that monthly
sums stipulated for in an agreement were in reality part of the purchase
pricoc of a business and thereforo constituted payments of a capital
nature and not payment by way of annuity. In Commissioner of Income
Tazx v. Nilgiriya %, it was held that the payments wero in effcet instalments

of a fixed gross sum that was due.

Thore must be a lecgal obligation to mako the payments. Voluntary
pryments even thouzh medo regularly aro. not annuities but gifte.

It is of the cssenco of an atnuity that it has the quality of rceurrence.

Accordingly an annual payment to bo an annuity it must either bo
rccurrent or capablo of recurrence. In Asher v. London Film Productions

Ltd. 3, Lord Greene M. R. said -—

‘“ Tho payments aro annual payments in tho scnse that they havo
that recurrent quality which is tho distinguishing mark differentiating
an income from a capital payment for theso purposcs. You can havo
an annual payment under this rule, even though it happens by somo
accident or other to fall duc in ore year only. The Gucstion is, hasit

tho necessary penodxcal or recurrent quality 2 ™

It would appear that a smglo payment mado on a covenant for a
period of years or for tho life. of tho covenantor whichever is shorter,.

would bo an annuity even where tho covenantor died after one payment

had become duo and had been paid.

t (1954) 56 N. L. R. 97.
3 (1953) 1 A. E. R. 1075.

’

2 (1961)6¢ N. L. R. 65.
¢ (196€0) 63 N. L. R. 176.

S (1944) 1 A.E.R. 77 at §0.
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- The-amount paid must be pure income or profit of the payce—vide In
“re Hanbury, Coniskey v. Ilanbury.® It would appear that thcre arc a
- number of payments, without doubt annual, the nature and quality of '
- which ‘make it impessible to treat them as the pure income. or profit of
_the recipient. An example given is that of a yearly payment made to .
- . the proprictor of a garage for the hirc of a motor car. The very nature
“of the payment itsclf having regard to tho cirgumstances in which’'it is
made_nccessarily makes the sum paid in the hand of the recipient an
element only in the ascertainment of his profits. Thus a yearly payment
made to-a tradesman for supplics or services, though it posscsses all the
other characteristics required, would not be an annuity. In- I: R.
- Commatssioners v. Nulivnal Book League (supra), it was held that certain
~payments rcecived by a charity under covenant in respect of which the
- covenanter reccived certain bencfits were not pure income -of the

. charity as tho benefits received by the covenantors were such that it .

_ - could not bo said that the payments were made w ithout con(htxons or
s counter 5t1pulat1011s Simon’s Income Tax (1964-—60) Vol 2, page 744

-
-

- gtates — i . - ' ¢
- e Thc;e must it scems be a countervailing benefit in respect of cach
‘annual payment (which otherwise qualifies as such) to prevent that

- payment being ‘purc income profit’ of the recipient ; cqually a trading
receipt will not satisfy the test as the references to In re Hanbury, ante,

"demonstrate ; nor will any payment which is of a kind against which
the expense of earning it ma,y properly be sét in ordcr to ascertam the

ta*mble ncome therefrom

. 'From what I have stated.above it would follow that for a payment to
.~ be an annuity it must— . |

(l) ‘be madoe with reference to a year though it may be pald in perlodlc

instalments, ¢.g., quarterly or monthly, -
(2) not be a receipt or accrual of a capital nature to the payece,

~ (3) .be made under a legal obligation,
(4) ib_e either recurrent or capable of recurrence, ~ . -,
. (B) be pure income or profit of the payee. '

- - Te has not been necessary for tho ° purpose of this case to decide whether
- the sum paxd yearly must be fixed or may vary from year to year |

Tho lcamed Deputy Solicitor-General submitted that under our law a

- duty to maintain is not limited to a man in respect of his w ife or child

but.that in ce;t,am circumstances a child is under an obligation to maintain
_a-parent or a brother another brother and that the payments made by
: ‘the appellant to his brothers were made in pursuance of an obligation -
-‘under our law to maintain them and not by reason of the covenants he -
: ;.had entered into. Assuming that in certain circumstances a duty ma.y
'"'anse upon 3 person to maintain his brother that duty \\Ould on.ly anse R

138 Tazx Cases 538.
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where the brother is in indigent circumstances of a Kind in which the law
-gives him the right to claim maintenance. There is no evidence in this
caso that the brothers of the appellant were in such indigent circum-
stances that there was in Jaw an obligation on the appellant to maintain
them. As the basis of fact upen which the learned Deputy Solicitor
General based his argument does not exist it is unnccessary to consider
further what might have been the position had such a basis of fact been

shown.

He further submitted that the appellant was in effcet making a gift to
.cach of his brothers of a sum of Rs. 10,500 in yearly instalments of
Rs. 1,500 and that thce payments would accordingly not constitute
annuitics. There is no material to show that there was an antcecedent
fixed sum of Rs. 10,500 which was to be liquidated or paid in the manner
provided for in the agrcement. The agrcement itself stipulated that
payments were to be made for a period of seven ycars or during the
residue of the appellant’s life whichever period should be shorter. It
also provided that the payments were to be during the lifetime of the
brother. In view of the naturc of the provision in the agreement it is not
possible to take the view that it provided for the paymeat of a lump sum
of Rs. 10,500 in annual instalments of Rs. 1,500.

The submission also raises the question as to whether payments were
voluntary. The act of the appellant in entering into the agrecment or
covenant was no doubt voluntary in the sense that he was a free agent
.and could have abstained from entering into it if he wished but once he
had exccuted the agreement the payments under it werc not. voluntary
if the agreement was a binding agrcement. In that case there would be
a legal contractual obligation on him to make the payments stipulated
for in the agreement—vide I. R. Commissioners v. Peters!. Under our
law a promise or agrecment to pay money is binding if it has bcen
accepted—vide Public Trustee v. Udurawana.2 The covenants or agree-
ments entered into by the appellant had been aceepted and money duo
under them had been paid to his brothers and had been declared by them
a3 part of their income in returns made for purposes of income tax. I
am, therefore, of the view that the payments made by the appellant in
terms of the covenants were not voluntary but were made under a legal

-obligation.

The amounts of tho aunaities claimed as deductible by the appellant
was a sum of I1s. 3,000 as against his income of Rs. 28,101 which is a
little over ten per cent. It is unncecessary to decide in this case, and I
reserve for a deeision in an appropriate caso when the question caes ariso
whether payments of sums amounting to a much larger proportion of a
person’s income may be claimed as deductions on the basis of payment by

‘way of annuity. .. .
) (1941) 2 4. E. R. 620. | 3 (1929) 51 N. L. R. 173
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I am of the view that the payments mado by the appellant satisfy the
~ characteristics of an annuity and that his claim for deduction of them
~ from his statutory income in ascertaining his aescssable income should
have been allowed. I accordingly answer the two mattérs raised in the

Case Stated :~—

(a) The two sums of Rs. 1,500 paid by tho arsessco to his two brothers
were annuities payvable by him,

(6) The two sums of Rs. 1,500 paid by the assessee to his two brothers
are deductible under s. 15 (1) (a) of the Income. Tax Ordinance.

Thé réspon&ént. must pay the appellant costs fixed at Rs. 262-50. The
appellant will also be entitled to a refund of the sum of Rs. 50 paid under

8. 78 (1). s
WEBBAMAS'IBY, J.—I agrce.

. Appeal allowed.



