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P A L A N IA P P A  C H E T T Y  e t al. v. M E R C A N T IL E  B A N K  et al,

In  rev is ion  D. C., C olom bo, 49,541.

A b a te m e n t  o f  appea l— A p p lic a t io n  fo r  ty p e w r it te n  cop ies— F a ilu re  to  c o m p ly  

w ith  ru les— O r d e r  o f  a b a tem e n t— M in is te r ia l  act— N o  appea l— S u p re m e  

C o u r t ’s p o w e rs  o f  r e v is io n .

The power vested in the District Court under the Civil Appellate 
Rules to declare that an appeal has abated is exercised in a ministerial 
and not a judicial capacity and no appeal lies from such an order.

In such a case the Supreme Court is free to exercise its revisionary 
powers.

T H IS  was an application to revise an order made by  the District 
Judge o f Colombo.

H. V . Perera , K .C . (w ith  him  S. Nadesan and W alter Jayaw ardene), 
fo r  plaintiffs-petitioners.

N . E. W eerasooria, K .C . (w ith  him  N . Nadarajah ) , fo r  6th to 16th 
defendants-respondents.

Cur. adv. vu lt.

Decem ber 11, 1941. H oward C.J.—

M r. W eerasooria on behalf o f the respondents has taken a prelim inary 
objection to the hearing o f this application by the Court on the ground 
that the order o f the D istrict Court o f w hich complaint is made is an 
appealable one and therefore the Suprem e Court cannot be asked to use 
its* revisionary powers. The principle w ith  regard  to the em ploym ent o f 
those powers has been considered in  numerous cases and the principle 
has been established that the proceedings in  revision  is an extraordinary 
rem edy which the Courts w i l l  not genera lly  em ploy to deal w ith  decisions 
which could be brought before it  b y  w ay  o f appeal. I t  is not, however, 
necessary to consider whether the discretionary pow er o f the Court to 
have recourse to its powers o f revision  should be em ployed i f  the order o f  
the D istrict Court was not appealable. The order made by  the Court



arose out o f an application made on September 12, 1941, by the 
petitioners under rule 2 o f the C iv il Appellate Rules, 1938, for type
written copies o f the record. On Novem ber 27, 1941, the respondents 
applied to the District Court by motion for an order declaring that the 
appeal had abated for the reason that the form  o f the application for type
written copies made by the petitioners was not in conform ity w ith rule 
2 (1) o f the Rules referred to. The District Judge on Novem ber 28, 1941, 
made the order allow ing this application. The powers vested in a 
District Judge or a Commissioner o f Requests under the C iv il Appellate 
Rules, 1938, do allow o f the exercise o f any discretion. They are 
ministerial and not judicial. Th e order o f which complaint is now made 
purports to be made in the exercise o f sgme judicial discretion, but such 
a judicial discretion is not vested in the Court by any provision of t-he 
law. I f  the District Judge was purporting to make the declaration 
under section 4 (a ) o f the Rules, this provision cannot, in v iew  o f the 
words “ the appeal shall be deemed to have abated ” , that occurs therein, 
be said to perm it the exercise o f any discretion. Sections 19 and 36 o f the 
Courts Ordinance (Chapter 6) formulate the Appellate Jurisdiction of 
the Supreme Court. Read in conjunction w ith the definition of “  Court ” 
in section 2, this jurisdiction extends to the hearing of appeals from  
District Courts acting judicially. No appeal is provided when a Judge is 
acting in a m inisterial or administrative capacity. In  such matters, 
however, the Court is empowered to act by virtue o f its revisionary 
powers.

In these circumstances I  am o f opinion that the prelim inary objection 
must be overruled and this application w ill be listed for hearing together 
w ith  the appeal..

H e a r n e  J.— I  a g r e e .
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Pre lim in a ry  ob jection  overruled.


