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Sentence—.ls*cssmcnl o j it— Governiny considerations— Conditional release o f 
ojftndcrs—.1 p/Jicit’iilily to yrit’C. offences —Grimin/ilI'roeed'irc Code, 3'Jo (J).

la  assessing tho punishment thut should bo passed im im offender, a  Judge 
shuuhl consider tho m utter of sentence both from the point of view of tho public 
and tho offender.

Tho accused-respondent, a clerk in tho Pood Control Depart meld, pleaded 
guilty  to charges of forging certain documents. Ho hud forged tho docum ents 
in  order to  ouablo to  o non-citizens to obtain rosidonco perm its. H aving regard 
to  tho age, antecedents, and previous good character of tho accused, tho tria l 
Judge, purporting to net under section 325 of tho Criminal Procedure) Code, 
ordered tho accused to enter into  a  bond in a sum of Ks. 300 with one surety  
to bo o f good behaviour for two years.

Held, th a t tho offence was fur too grave to be dealt with under section 32.5 
of tho Criminal Procedure Code.

l ’cr Basnayakk, A .C.J.— A Judge should, in determ ining tho proper 
sentence, first consider the gravity of tho offence as i t  appears from tho natu re  
of the act- itself and should have regard to tho punishm ent provided in  tho 
Penal Code or other stututo under which tho offender is charged. Ho should 
also regard the effect of tho punishment as a deterrent and consider to  w liat 
ex ten t i t  will bo effective. I f  tho offender held a position of tru st or belongod 
to a  service which enjoys thopubliccoufideuco th a t m ust bo taken in to  account 
in assessing the punishment. Tho ineidenco of crimes of tho naturo of which 
the offender lias been found to bo guilty  and tho dillieulty of detection aro 
also m atters which should receive duo consideration. Tho reform ation of tho 
criminal, (hough no doubt an im portant consideration, is subordinate to  the 
others I  have mentioned. Where tho public interest or tho welfuro of tho .Stato 
(which aro synonymous) outweighs tho previous good character, antecedents 
and ago of tho offender, public interest m ust p revai1. ”

.-A .P l’LICATIOX to revise an order of the District Court, Kandy. 

,/. G. T. Wceruntlac, Crown Counsel. for Attorney-General.

G. G. Ponnaiiibdlunt, Q.C., with Cecil Uoonctatrdenc, for Accused - 
Respondent.

C u r. (ale. cu ll.

Xuvenibcr S, 19oo. B.-tsx.-iVAKE, A.C.J.—
T h is is  an  application  by th e  A ttorney-G eneral for- th e  rev ision  o f  the. 

order m a d e b y  th e  learned D istrict Ju d ge in  resp ect o f  th e  first accused , 
a clerk in  th e  F ood  Control Branch o f  th e  K a n d y  K achcheri (hereinafter  
referred to  as th e  respondent). H e  p lead ed  g u i l t y  t o  t w o  o u t  o f  th r e e  

charges o f  forgery m ade against h im  along .w ith an oth er (hereinafter  
referred to  as the secon d  accused) w ho w a s .in d ic te d  w ith  a b ettin g  th e  
respondent.
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T he learned D is t iic t  Ju d ge , instead  o f  inflicting any p u n ish m en t on  the  
respondent, ordered h im  to  en ter in to  a bond in a sum  o f  R s. 30 0  w ith  otic 
su rety  to  Ire o f  good  b eh aviour for two years purporting to  a c t  under  
section  325 (2) o f  th e  Crim inal Procedure Code. T he sdcond accused  
w as acquitted  as there w as no evidence against him.

I t  is  subm itted  b y  learned  Crown Counsel on behalf o f  th e  A ttorn ey -  
General that the learned D istrict Judge should have punished  th e  offender, 
and  that, in the circum stances o f  th is case, the course ad opted  b y  him  
w as wrong.

T h e  evidence estab lish ed  the charges o f  forgery o f  surrender certificates  
in  respect o f  a barber o f  Indian  nationality  holding an In d ian  passport- 
nam ed A'. M anickavasagam  and an Indian Muslim nam ed  M oham ed  
Ibrahim  Saibo. O f th e  persons w ho received forged certificates o f  su r
render, only A’. M anickavasagam  gave evidence a t the trial. H e  m ade  
an application on  1 Gth F ebruary, 1053, for the extension  o f  h is T em porary  
R esidence Perm it w hich  w as due to expire on 19th P ebruarv, 1953, and  
w as asked to  furnish fu rth er p roo f o f  h is having been in  C eylon  in  tire 
years 1044 and 1045. In  order to furnish the further p ro o f h e w as 
required to  provide, h e  applied  to  the D eputy P ood  C ontroller, K a n d y , 
for a certificate o f  th e  fact th a t he had surrendered h is rice ration  b ooks in  
th ose  years. H e w as requ ested  to  call over at the Office o f  th e  D ep u ty  
P ood  Controller, and th e  respondent handed him  two certifica tes, on e for  
1944 and another for 1945. T hese certificates w ere forw arded  b y  
M anickavasagam  to  th e  A ssistan t C ontroller o f  Im m igration  an d  E m i
gration . ■ O n c o rth o sec cr lif ica tesr c ler m lto in th e  proceedings as P 5  w as  
sen t by th e  Assistant- C ontroller o f  Im migration and E m igration  to  th e  
D ep u ty  Pood C ontroller for verification. The D ep u ty  P ood  C ontroller, 
K a n d y , replied th a t P 5  w a s a forgery. After this and other forgeries had  
been detected, the resjiond cnt w ent to t he residence o f Mr. K od ikara , A ss is t 
a n t F ood  Cont roller, an d  confessed  his crime and asked for h is in tercession . 
H e also requested th a t th e  m atter be hushed up, and even  su ggested  that- 
Mr. K odikara should  d estro y  the R egister by  reference to  w h ich  th e  
forgery had been d etec ted . H e w as naturally turned o u t o f  th e  houso  
by Mr. Kodikara w ho resen ted  the suggestion. T he n ext d ay  lie  form ally  
called  upon the. resp ond en t to  exp lain  the irregularity, an d  h e  a d m itted  
th a t he had n o  exp lan a tio n  to  give- and 1 lint he had issued ex tr a c ts  w hich  
w ere n o t genuine. H e  said  :

“ I  confess th a t I  h a v e  issued  an extract for 1944 for w hich  th ere  is no  
c u t ly  in  the R eg ister ” .

T h e evidence o f  t lie A ss is ta n t Controller o f  Im m igration and E m igra tion  
and  o f  the E xam iner o f  Q uestioned D ocum ents, revea ls th a t  o th er  
forged docum ents w ere received  from th e source from  w hich  P 5  cam e  
including the docum ent referred to in  the third charge. T h e  ev id en ce  
disclosed  a very serious offence. T he respondent, had forged  v ery  im 
p o rta n t docum ents in order to  enable 11011-citizens o f  th is  co u n try  to  
ob ta in  residence p erm its. "What is more, when th e  crim e w as d e tec te d  
h e had  the au d acity  to  su ggest to  his superior officer th a t  lie  sh ou ld  
dest roy all evidence' o f  Ids crim e and save him.
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£ cannot escap e tlic  con clu sion  th a t the resp on d en t lia s  b een 'tn o  
len ien tly  treated  b y  th e  learn ed  tr ia l Ju dge. T he o ffence is  fa r  to o  g ta v o  
to  be d ea lt w ith  u n d er  se c t io n  3 2 5  (2) o f  th e  C rim inal P ro ced u re  C ode. 
T h a t section  w a s n ev er  in te n d ed  to  be applied to  grave o ffen ces  in v o lv in g  
d elib era tion 1. W h en  in  1010 th e  Legislature in trod u ced  th e se  p r o v i
sion s based on  th e  P ro b a tio n  o f  O ffenders A ct, 1007, i t  w a s  in te n d ed  th a t  
th e y  should  be a p p lied  to  th e  class o f  offence to  w hich  th e  corresp ond ing  
provisions o f  th e  E n g lish  A c t  w ere applied . Such  le n ie n t tr e a tm e n t  o f  an  
offender for so  se r io u s  a  cr im e is  bound to  d efea t th e  m a in  o b je c t  o f  
punishm ent, w hich  is th e  p rev e n tio n  o f  crim e. O ther p erso n s , s im ila r ly  
placed, w ill n o t be d eterred  from  a ctin g  in  th e  sa m e ’w a y . T h e  learned  
D istr ic t J u d ge  h a s  in d ica ted  th e  considerations th a t  in flu en ced  h im . 
H ere are h is v er y  w ords :

“ A s regards th e  1st accu sed  h e  is  ab out 22  years o ld  a n d  h a s  lo s t  h is  
job  as a  tem p orary  clerk , am i a lth ou gh  he h as p a ssed  th e  G eneral 
Clerical E x a m in a tio n  lie  w ill n o t be taken in. S eein g  th a t  h e  is a  y o u n g  
m an, I  do n o t  w ish  to  sen d  h im  to  ja il. ”

I t  is clear th a t th e  learn ed  D is tr ic t  Ju d g e  h as on ly  lo o k ed  a t  on e sid e  
o f  th e  picture, th e  s id e  o f  th e  resp on d en t-: h is age, h is  y o u th , h is  p rev io u s  
good  character, th a t  h e  h a s  lost- h is  em p loym ent, an d  w ill n o t  be ta k en  
in to  th e  C lerical S erv ice  ev e n  thou gh  h e has p assed  th e  q u a lify in g  
exam ination . T h ese  are certa in ly  m atters to  be ta k en  in to  a cco u n t ; 
b u t n ot to  the ex c lu sio n  o f  o th ers which are o f  g rea ter  im p o r ta n ce . 
H e  has failed to  ta k e  in to  con sid eration  the gra v ity  o f  th e  offence and  
th e  circum stances in  w hich  it  w as com m itted , the d egree o f  d elib era tion  
in volved  in it, th e  tru ste d  p o sitio n  w hich  (he respondent h e ld , th e  p u n ish 
ment- provided b y  th e  C ode for  th e  offence, the difficulty' o f  d e te c tio n  o f  
t-liis kind o f  offence, an d  th e  reprehensib le con d uct o f  th e  re sp o n d en t  
after th e  offence w as d e tec te d  sh ow in g  h is crim inal m in d . T h ese  are  
all m atters w hich  far o u tw eig h  th e  considerations on th e  o ffen d er’s side.

This Court has p ow er in  th e  exerc ise  o f  its  rev isionary  ju r isd ic t io n  to  
increase or redu ce a sen ten ce , and  i t  is not- co n tra iy  to  ( lie  ru les w hich  
appfy- to ap p ella te  tr ib u n a ls  th a t  it. should  exerc ise  i t s  in d ep en d en t  
judgm ent in a m a tter  w hich  is brou ght up before it in  rev iew  a n d  in crease  
a sen fence i f  i t  th in k s i t  sh o u ld  be increased. Learned C ou n sel for th e  
respondent urged  th a t  llie  q u an tu m  o f  sentence is a  m a tte r  fo r  th e  d is 
cretion o f  th e  tria l J u d g e  an d  that- the Court o f  A p 2»cal o u g h t  n o t  to  
interfere, un less i t  ap p ears th a t  th e  (rial Judge p roceed ed  u p o n  a w rong  
principle. H e  c ited  a  n u m b er o f  cases which s ta te  th e  p r in c ip le s  w hich  
should  gu ide an  a p p e lla te  tr ib u n a l in  altering a se n te n c e  p a ssed  b y  a  
Court o f  su b ord in ate ju r isd iction . T h ose cases q u ite -p ro p er ly  la y  d ow n  
th e  rule th a t  an  ap p c lla to  C ourt w ill in terfere o n ly  w h e n 'a  sen ten ce  
appears to err in  p r in cip le  or  w hen  th e  su bord in ate Court, h a s  e ith er  
fa iled  to  exercise its 'd isc rc tio n  or h as exercised  i t  im p rop er ly  or  w rongly:

I t  m ay n o t a lw a y s ap p ear as in  th is caso how  th e  C ourt b elow  h as  
reached its  d ecis ion , b u t, i f  u pon  th e  fa cts  the a p p e lla te  C ourt m a y  
reason ab ly  in fe r - th a t  in  so m e w a y  th e r e -h a s -b e e n  a  failvtro p rop erly

1 Gardner v. Jam es (IS IS) 2 A ll E . R . 1060 ; Pickett v. Fesq. [lOiO) 2 A ll E.R.705.
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to  ex erc ise  th e , d iscretion  which the, )mv reposes in  th e  Court o f first 
in stan ce , th e  oxcrcisc  o f  Die discretion m ay  bo review ed.

T h e  ru les  that- should  be observed b y  an  appellate tribunal in inter
fering w ith  th e  d iscretion  o f  the Judge below  are th e  sam e whether it  bo 
in a q u estio n  o f  sen ten ce  or in any other m atter. T h ey  have been stated  
over an d  o v er  again  and it  is unnecessary to  repeat them  here. On the 
m ateria l b efore  m e I  am  satisfied in th is ease th a t there has been a wrong
fu l ex erc ise  o f  d iscretion  in that no w eigh t, or no sufficient w eight, lias 
been g iv en  to  th e  relevant considerations enum erated  above. The order 
m ade b y  the. learned  trial Judge in respect o f  the respondent- is therefore 
on e th n t fa lls  properly  to  be revised.

T h e a ll to o  frequent use o f section 323 o f  the Criminal Procedure Code
in eases to  w hich  it should not ho applied requires th a t the. considerations 
that J u d g e s  o f  first instance should tak e in to  account in the im position  
o f  p u n ish m en ts  on offenders should he laid dow n by th is  Court. Primarily 
the. p u n ish m en t for crime is for the good o f  the S ta te  and the sa fe ly  o f  
so c ie ty  *. I t  is  a lso  intended to  he a deterrent to others from  com m itting  
sim ilar c r im e s2. There m ust alw ays he a right proportion between the 
p u n ish m e n t im posed  and the gravity  o f  th e  offence.

Jn a ssessin g  th e  punishm ent that should  be passed  on an offender, a 
J u d g e  sh o u ld  consider the m atter o f  sentence b oth  from the point o f  
v iew  o f  th e  p u b lic  and the offender. Ju dges arc too  often  prone to look 
a t  th e  q u estio n  o n ly  from the angle o f  th e  offender. A  Judge should, 
in  d eterm in in g  th e  proper sentence, first consider the gravity  o f  the  
offence a s  i t  appears from the nature o f  th e  act itse lf  and should have- 
regard to  th e  pun ishm ent provided in th e  P enal Code or other sta tu te  
u n d er w h ich  th e  offender is charged. H e  should  also  regard the effect 
o f  th e  punishm ent- as a deterrent- and consider to what, exten t it will he 
effec tiv e . I f  the- offender Held a position  o f  trust or belonged to a service, 
w h ich  en jo y s  th e  public confidence that must- he taken in to  account in 
a ssessin g  th e  p un ishm ent. The incidence o f  crim es o f  the nature ot which  
th e  offend er h a s been found to he g u i l t y 3 and the difficulty o f  detection  
are a lso  m a tter s  w hich  should receive due consideration. The reformation  
o f  th e  cr im in al, though  no doubt an im portant consideration, is su b 
ord in a te  to  th e  others I  have m entioned . W here the public interest or 
th e  w elfa re  o f  th e  S ta te  (which arc syn on ym ous) outw eighs the previous 
good  ch aracter, antecedents and age o f  th e  offender, public interest must 

p rev a il.

A  G overn m en t servant would invariab ly  be a person o f  good character 
for lie  w o u ld  n o t  be in the service i f  lie  were not so. T he fact- that a 
G overn m en t or  other servant w ould  lose His em ploym ent by the co n 
v ic tio n  is n ot a sound  reason for n o t im posing a  term  o f  im prisonment 
w here h is  offence m erits it. It is o f  v ita l im portance that- the confidence 
o f  th e  p u b lic  in  th e  services m anaged b y  the S ta te  should be preserved.

' Re.r Xa.J, (lUCO) l lJ. L. R. S-13 ; Kenneth John Ball {1931) S i Cr. ,-t. It. 1C1.
= Tic.r i\ Dash ( IMS)  01 Can. C. C. 1ST at 191.

. » I?rx v. Boyd (7S0.C) 7 Cr. App. Rep. Cl.
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In  th e  sa m e  w a y  in  th e  ease o f  a  professional m an  th e  fact th a t the co n 
v ic tio n  w o u ld  d ep rive him  o f  m em bersh ip  o f  th e  professional body to  
w h ich  h e  b elon gs affords n o va lid  ground for  n o t  sentencing h im  to  
im p rison m en t for  a  grave crim e in vo lv in g  h is  h o n e s ty  or in tegrity.

I t  sh o u ld  bo rem em bered th a t th e  p u b lic  a re en titled  to  p lace their  
tru st in  p rofessiona l m en  b y  v irtu e o f  th e  fa c t th a t  th e y  belong to  honour
a b le  p ro fession s w h ich  en joy  p ub lic  confidence. I t  w ould  be ex trem ely  
d etr im en ta l to  th e  p u b lic  in terest th a t  th e  b e tra y a l o f  th a t  trust should  
n o t  b e  m e t  w ith  su ch  pun ish m ent as w ill safegu ard  th e  in terests o f  th e  
p u b lic  an d  th e  h onou r o f  th e  profession  to  w h ich  th e  offender belongs. 
T he reform ation  o f  th e  offender in  so  far a s i t  ap pears a s a  m atter o f  
p ractica l con sid eration  and  such  e x ten u a tin g  circum stances as appear  
from  th e  ev id en ce, th ou gh  proper con sid eration s in  th e  assessm ent o f  
p u n ish m en t, arc n o t  overriding con siderations.

I t  is  n o t  o u t  o f  p la ce  to  s ta te  here th a t in  E n g la n d , th e  provisions o f  
th e  P ro b a tio n  o f  Offenders A  c t (1907)— (since repealed  and replaced  
b y  th e  C rim inal J u stic e  A c t  194S)— from  w h ich  section  325 o f  th e  
C rim inal P roced ure Code is derived , w ere ra rely  applied  to  cases o f  
offenders in  p o sitio n s o f  tru st w ho b etray  th e ir  tru st.

O ffences co m m itted  in  th e  course o f  th eir  d u tie s  b y  p o st office offic ia ls1,  
b y  th o se  w h o  d efraud  th e  P o st  Office S av in gs B a n k  2, b y  police officers3,  
b ank  c le r k s4, so lic ito r s5, and other persons, w h eth er  professional m en  
or n o t, in  p o sitio n s o f  tru st are in variab ly , on  g rou n ds o f  public p o licy , 
d ea lt  w ith  sev ere ly . A ge, previous g ood  ch aracter an d  antecedents are  
o f  l i t t le  a v a il in  su ch  cases.

A n o th er  m a tter  th a t  should  be borne in m in d  b y  J u d g es  o f  first in stan ce  
is  th a t  a  h e a v y  fine is  n o t  a  su b stitu te  for .a term  o f  im prisonm ent w hen  
th e  a p p rop ria te  p u n ish m en t for th e  offence is  im prisonm ent. H e a v y  
fines are gen era lly  m ea n t for such  offences a s  profiteering, etc . w here  
su ch  fines are sp ec ia lly  prescribed p artly  for th e  p u ip o se  o f  depriving th e  
offend er o f  h is  ill-g o tto n  gains.

A p p ly in g  to  th is  case th e  considerations gov ern in g  punishm ent ab o v e  
en u m erated , th e  respondent should , in  ray op in io n , desp ite h is age , 
a n teced en ts , an d  p revious good  character, b e sen ten ced  to  a  term  o f  
o n e  y e a r ’s  rigorous im prisonm ent on  each  co u n t o f  th e  indictm ent, th e  
se n ten ces  to  run  concurrently . I  accord in g ly  s e t  a sid e  th e  order o f  th e  
learned  D is tr ic t  J u d g e  under section  325 (2) o f  th e  Crim inal Procedure  
C ode a n d  sen ten ce  th e  respondent to  undergo a  term  o f  one year’s rigorous 
im p r ison m en t in  resp ect o f  each charge to  w h ich  h e h a s  pleaded g u ilty ,  
th e  se n ten ce s  to  ru n  concurrently.

Weerasooriv.v, J .—I  agree.

S en ten ce  enhanced.

1 Henry Charles Victor Turner [1047) 3:1 Cr. App. Itcp. 43.
5 Thomas Elliott 32 Cr. App. It. 30 (1047).
? Ernest Moore (1010) 4 Cr. App. Hep. 133.
t . C. Mason <0 J . ./. A. Soper (100S) 1 Cr. App. Itep. 73 at 77.


