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1969 Present : Alles, J., and Pandita-Gunawardene, J.

A. D. J. GOONERATNE, Appollant, and J. A. WIMALAWATHIE
L Respondent . - . .

S.C. 49465 (F)—D. C. Panadure, 8409]LD
Dea'ict—Damagc caused by danyerous tree—Liability of the owner of the tree.
A “treo which stood on the defendant’s land fell across the roof of th:
plaintiff’s house and caused damage to it. Although the tree did not overhang

the plaintiff’s laad or the house, the defendant was awaro of the dangerou:
condition of the tree. ’ )

Fleld, that the defendant was guilty of neligence and liable to pay damages.

A_PPEAL from a judgment of the District Court, Panadur‘;x.

H. W. Jayewardene, Q.C., with L. W. Athulathmudali and G. S
Samaraweera, for the defendant-appellant. :

G.P.J. K'zarzlk;zclcx.sezrz'ya; for the plaintiff-respondent.
. : ‘ Cur. ady. vull.
1(1964) 69 N. L. . 335.
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The: plaintiff instituted this action against his neighbouring landowner
to recover damages sustained in conscquence of an arecanut tree which
admittcdly stood on tho defendant’s land falling across the concrote
roof of the plaintiff’s houso resulting in some cracks being caused to the

roof.

The house was built in 1957 but_was not in occupation and the colour
washing and plastering had not been completed when the tree fell on the
roof on G6th August, 1962. On 26th November, 1959, the plaintiff by P2
wroto to the Government Agent that there were three very old arocanut
trces and two coconut trees which scriously endangered the safcty of
her house and secking the intervention of the authoritics to have them

It was however not possible to arrive at an amicable arrangement.

cut.
In spito of somo confusion

with the defendant to have these trees cut.
in regard to the identity of tho tree which fell on the plaintiff’s house,

the learned District Judge has accepted the cevidence of the plaintiff
that the trce that crashed on the house was ono of tho arccanut trees
roferred to in P2.  The defendant was therefore awaro of tho dangerous
condition of the treo from 1959. The ovidenco of the plaintiff was that
the tree was standing 14 feot away from the house and slanting towards

the house. It was however not overhanging thoe plaintiff’s land or

the house.

Although the tree did not overhang tho plaintiff’s house, I think the
principles laid down in Jinasena v. Engeltinal aro applicable to the
case of a trce which causes damage to the property of a ncighbouring
landowner, provided the owner of the treo is aware of the
dangcious condition of the tree. Thus in Darlis Appu v. David Stngho?
tho defundant who took no steps to prevent a coeonut trce, which to
his knowlcdge, was a potential sourco of danger, from falling on his
noighbour’s house was he¢ld to bo guilty of negligonce. In similar

Podikamy ». Jayaratne3 Socrtsz A.CJ. held
not elear on the

land or

circumstances in
that in respect of a dangerous treo (it was
ovidonce that thc treo was overhanging the plaintiff’s
houso) ‘“apart for tho pcinciple involved in the maxim sic ufere tuo ut
alienum non laedas there devolved on the defendant a duty to tako
care at lcast from tho timo his attention was drawn to tho dangerous

nature of tho tree .

Wo aro thereforo satisfied in the circumstances of this case that the
dofendant was liable for the damage caused to the concreto roof of the

plaintiff’s house.
Thore only remains tho question of the quantum of damages to which

the plaintiff would be entitled.  The plaintiff originally claimed Rs. 3,000
as damages, then asked for Rse. 1,577°77 in her Jetter of demand and
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finally was awarded Rs. 1,000 which was the sum she claimed in hor plaint.
Her oxport Philipiah, a Chartered Civil Engincer, described the cracks on
tho roof as lines with no approciablo width. The width ho said was only
a pinpoint. Of the three cracks only one had gone through tho ontire
.width. Tho-learned District Judgo has romarked that ‘ Philipiah has
not givon evidonce which we expoct from an expert though there is no’
reason to doubt his bona fides ”’. Tho dofendant’s oxpert Ahangama was
a licensod Surveyor and estimatod tho damage at only Rs. 50 becauso in
his viow it was unnecessary to romove tho ontiro roof. The only roason
which tho Judgo gives for not accopting Ahangama’s estimatc is bocauso
he was not an export on buildings. We think howover having regard
to .tho damago caused a rcasonable estimate would be Rs. 250. We
thoroforo enter judgment and decree in favour of the plaintiff in a sum
of Rs. 250. It was plaintiff’s exaggorated claim that nccessitated this
action being instituted in tho District Court and in the circumstances wo
dircet that each party should bear their own ccsts. We do not propose
to interfere with that part of the Judgo’s order in which he had dirocted
that the dofendant should cut down an arocanut trce and two coconut
trees which overhang the plaintiff’s houso as the defondant has agreed to

have theso trces cut.

PaxDITA-GUNAWARDANE, J.—I agree.
Decree varied.




