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Ceiling on Housing Properly Law 1 o f  1973 - S.8(4) - Removal o f  Ceiling on 
Housing Property - Ceiling on Housing Property (Special Provisions) 4 o f  
1998 - S.2, S.3. S.4.

The l sl R espondent and  h is deceased b ro ther m ade a  declaration  
disclosing nine houses, w hen in fact they owned ten  houses. In term s of 
the law they were perm itted  to re ta in  3 ho u ses  and  six ho u ses  were 
vested. The Com m issioner pub lished  a  notice in November 1994, calling 
upon  the public to inform  him  ab o u t undeclared  h o u ses  belonging to 
owners, to enable the C om m issioner to wind up  its affairs.

The Petitioner in response  disclosed th a t the l sl R espondent and  his 
b ro ther are  excess house  ow ners, w ith the resu lt, the  prem ises in 
question  w as also vested in the  Com m issioner. This decision w as set 
aside by the Board of Review.

The m ain conten tion  of the I s' R espondent w as th a t the Ceiling on 
H ousing Property w as removed u n d er S.2 of C.H.P (Special Provisions) 
Act No. 4 of 1998, an d  the C om m issioner therefore can n o t m ake su ch  an 
order in view of the provisions of C.H.P (Special Provisions) Act No. 4 of 
1988.

Held :

(i) In view of Section 4(c) of Act No. 4 of 1988 any  action, proceeding or 
th ing  com m enced u n d e r the principal en ac tm en t an d  pending  and  
incom pleted could be carried  on and  com pleted.

(ii) The decision m ade by the C om m issioner in 1995. is a d irect re su lt of 
the false declaration  of the 151 R espondent and  his b ro ther, therefore the 
decision falls w ithin the p aram eters  of “incom plete thing" and  is valid.

APPLICATION for a  W rit of Certiorari.
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S ep tem b er 04, 2000 .
J.A .N . DE SILVA, J .

The 1SI re sp o n d e n t A.C.H. Jiffry  an d  h is  deceased  b ro th e r 
M oham m ed Nawaz w ere the  C o-O w ners of a n u m b e r  of h ouses 
in h erited  by th em  from  th e ir  fa th e r  by a deed of gift bearing  
No. 721 d a ted  16. 02. 1957. T he su b jec t m a tte r  of th is  
ap p lica tio n  viz No. 90  Y atin u w ara  Veediya, K andy w as one of 
th o se  h o u se s . W hen  th e  Ceiling of H ousing  P roperty  Law No 1 
of 1973 cam e in to  force th ey  m ade  a d ec la ra tio n  d isclosing 
n ine  h o u se s  w hen  in  fact they  w ere th e  ow ners of ten  houses. 
In  te rm s  of th e  p rov isions of the  sa id  Act they  w ere perm itted  
to  re ta in  th ree  h o u s e s  a n d  six  h o u se s  w ere vested  w ith the 
C om m issioner of N ational H ousing. T hereafte r u p o n  been 
in form ed  th a t  th e  lan d lo rd s  h a d  failed to declare  two m ore 
h o u s e s  th e  sa id  tw o h o u s e s  w ere a lso  vested  w ith  the  
C om m issioner a fte r  d u e  inquiry .

T he pe titio n er in  th is  ca se  been  th e  te n a n t of h o u se  No. 90, 
Y atin u w ara  V eediya, K andy a t all re levan t tim es. The tenancy  
h a d  b een  ad m itte d  by  th e  l sl resp o n d e n t. The p e titio n er s ta te s  
th a t  th e  C om m issioner of N ational H ousing  p u b lish ed  a  notice 
in  th e  D inam ina  N ew spaper on  the  2 7 th of N ovem ber 1994 
calling  u p o n  th e  p u b lic  to inform  th e  C om m issioner ab o u t 
u n d e c la re d  h o u s e s  b e lo n g in g  to  o w n e rs  to  e n a b le  th e  
D e p a rtm en t of N ational H ousing  to w ind u p  its  affairs. The 
p e titio n e rs ’s position  is th a t  in  resp o n se  to th is  no tice  she 
su b m itte d  a n  affidavit d a te d  21. 12. 1994 d isc losing  th a t  the
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1st re sp o n d e n t a n d  h is  b ro th e r  N aw az a re  excess  h o u se  
ow ners. A fter in q u ir in g  in to  th is  m a tte r , h o u s e  No. 9 0  
Y atinuw ara  Veediya, K andy w as  ves ted  in  th e  C om m issioner.

The 1st re sp o n d e n t ap p ea led  to  th e  B oard  o f Review. T he 
B oard  of Review by its  o rd er d a te d  25. 08. 1999 allow ed th e  
ap p ea l a n d  se t a s id e  th e  v esting  o rd er o n  th e  b a s is  th a t  th e  
C om m issioner h a d  no  ju r isd ic tio n  to  la u n c h  a n  in v estig a tio n  
a n d  v es t th is  h o u se  in  view of th e  p rov isions of th e  Ceiling o n  
H ousing  P roperty  (Special Provisions) A ct No. 4  of 1998. T he 
p re se n t ap p lica tio n  by th e  p e titio n e r  is to  q u a s h  th e  sa id  o rder.

T he Ceiling on  H ousing  P roperty  w a s  rem oved u n d e r  
S e c tio n  2 o f th e  C eiling  o n  H o u s in g  P ro p e rty  (S pecia l 
Provisions) Act No. 4  of 1998. U n d er S ec tio n  3 of th e  sa id  Act, 
th e  r ig h t to m ak e  a p p lica tio n s  u n d e r  th e  p rin c ip a l e n a c tm e n t 
w as ta k e n  aw ay a fte r I s' of J a n u a r y  1987.

S ec tion  8(4) of th e  Ceiling on  H ousing  P roperty  Act re a d s  
a s  follows.

“Any p e rso n  w ho h a s , w ith o u t an y  rea so n a b le  c a u se , 
failed to se n d  the, d e c la ra tio n  w ith in  th e  period  refe rred  to  in  
su b se c tio n  (1) o r su b se c tio n  (2) a s  th e  c a se  m ay  be, o r h a s  
m ad e  a n y  in co rrec t d e c la ra tio n  in  reg ard  to  th e  n u m b e r  of 
h o u s e s  ow ned by  h im  or by h is  fam ily a s  th e  c a se  m ay  be, sh a ll 
be gu ilty  of a n  offence u n d e r  th e  law  a n d  a n y  s u c h  h o u se  
ow ned by  s u c h  p e rso n  o r by  a n y  m em b er of th e  fam ily of 
s u c h  p e rso n  a s  m ay  be specified  by  th e  C om m issioner by 
n o tif ic a tio n  p u b lis h e d  in  th e  G a z e tte  s h a ll  v e s t in  th e  
C om m issioner w ith  effect from  s u c h  d a te  a s  m ay  be specified 
th e re in .”

T herefo re  it is c lea r th a t  w h e n  a  p e rso n  m ak e s  a n  in co rrec t 
d e c la ra tio n , th e  C om m issioner is em pow ered  to v es t th e  
h o u s e s  th ro u g h  a G azette  no tifica tion . As the  th en  C hief 
J u s t ic e  G .P.S. de Silva he ld  in  M aginona v. Com m issioner o j  
N ational H ousing1'1 “a  p ro se c u tio n  is n o t a  co n d itio n  p rec e d e n t 
to  a  v es tin g .”
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T he q u e s tio n  th a t  a rise s  for d e te rm in a tio n  now is, can  the  
C om m issioner m ake  su c h  a n  o rd er in  view of th e  provisions of 
Ceiling on  H ousing  P roperty  (Special Provisions) Act No. 4 of 
1988.

T he position  ta k e n  u p  by th e  1st re sp o n d e n t is th a t  the  
h o u se  in  q u e s tio n  w as declared  by  th em  to th e  C om m issioner 
of N ational H ousing  a n d  therefo re  th is  is n o t a  h o u se  th a t  can  
be co n sid e red  a s  “n o t disclosed". It is to  be no ted  th a t  in  the  
d e c la ra tio n  form  te n  h o u se s  h a d  been  dec la red  b u t  de ta ils  had  
been  given only in  resp ec t of n in e  h o u se s . O n inform ation  
received by th e  C om m issioner su b se q u e n tly  two m ore h o u ses  
w ere a lso  vested  on  th e  b a s is  of non  d isc lo su re . In these  
c irc u m sta n c e s  I am  of th e  view th a t  th e  I s' re sp o n d e n t can n o t 
rely on  h is  d ec la ra tio n  form  a n d  affidavit ten d ered  to the  
C om m issioner.

S ec tion  2 a n d  4 of th e  Act No. 4  of 1988 read  as  follows.

(2) N o tw ith stan d in g  an y th in g  to th e  co n tra ry  in section  2 or 
an y  o th e r  p rovision  of th e  Ceiling on  H ousing  P roperty  Law 
No. 1 of 1973 (principal en ac tm en t) o r an y  o th e r  w ritten  law. 
th e re  sh a ll be no  lim it from  or a fte r  J a n u a ry  1st. 1987 a s  to 
th e  m ax im u m  n u m b e r  of h o u se s  w h ich  m ay  be ow ned by an  
ind iv idual w ho is, o r is no t, a  m em ber of a  fam ily or by any  body 
of p e rso n s , c o rp o ra te  or u n in co rp o ra te d  an d  th e  provisions of 
th e  p rin c ip a l e n a c tm e n t sh a ll be  c o n s tru e d  accordingly."

(4) For th e  avo idance  of d o u b t it is hereby  declared  th a t  the  
p rov isions of th is  Act sh a ll n o t affect, or be deem ed to have 
affected,

(a) The p a s t  o p e ra tio n  of, o r a n y th in g  duly  done or 
su ffered  u n d e r, th e  p rin c ip a l e n a c tm e n t prior to 
J a n u a r y  1st, 1987.

(b) Any offence com m itted , a n y  righ t, liberty  or penalty  
ac q u ired  or in cu rred , u n d e r  th e  p rin c ip a l en ac tm en t, 
p rio r to J a n u a r y  1st, 1987.
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(c) Any ac tion , p roceed ings o r th in g  com m enced  u n d e r  
th e  p rin c ip a l e n a c tm e n t a n d  p en d in g  o r incom ple ted  
o n  J a n u a r y  1st, 1987 w h ich  ac tio n  p ro ceed in g s o r 
th in g  m ay  b.e ca rried  on  a n d  com ple ted  a s  if th e  
p rin c ip a l e n a c tm e n t h a d  n o t b e e n  a m e n d e d  by  th is  
Act.

T he C om m issioner o f N ational H ousing  p u b lish e d  a  no tice  
in tim a tin g  to th e  p u b lic  th a t  C om m issioner is w in d in g  u p  h is  
affa irs a n d  all t ra n s a c tio n s  w ith  h is  d e p a r tm e n t w ou ld  cease  
w ith  effect from  31. 12. 1994.

T he m a tte rs  refe rred  to  in  th e  sa id  no tice  a re  a s  follows.

(1) E xecu tion  of d e ed s  in  favour of th e  te n a n ts  u n d e r  th e  
C eiling of H o u sin g  P roperty  Law.

(2) P ay m en t o f co m p en sa tio n .

(3) In fo rm atio n  re g a rd in g  a n y  h o u se  n o t d isc lo sed  by th e  
land lo rd .

T he 3 rd item  refe rs  to  th e  d e c la ra tio n s  th a t  a re  a lread y  
m ad e  by th e  lan d lo rd s.

It m u s t  be k e p t in  m in d  ev ery th ing  th a t  th e  C o m m issio n er 
h a s  done  s te m s  from  th e  incom plete , in a c c u ra te  o r false  
d e c la ra tio n  m ad e  by  th e  1st re sp o n d e n t a n d  h is  b ro th e r. 
T herefore  in  view of th e  p rov isions of su b se c tio n  4(c) an y  
ac tion , p roceed ing  o r th in g  co m m enced  u n d e r  th e  p rin c ip a l 
e n a c tm e n t a n d  p e n d in g  a n d  incom ple ted  cou ld  be  c a rr ie d  on  
a n d  com pleted . In  th e  c irc u m s ta n c e s  I ho ld  th a t  th e  d ec is io n  
m ad e  by th e  C o m m issio n er in  1995 is a  d irec t re s u l t  of th e  false 
d e c la ra tio n  o f th e  1st re sp o n d e n t a n d  h is  b ro th e r . T herefore  
th a t  d ec is ion  falls  w ith in  th e  p e rim e te rs  o f “in co m p le te  th in g ” 
a n d  is valid.

T he d ec is io n  in  Siih am paran ath an  u. Prem aratne121 c ited  
by  th e  1st re sp o n d e n t h a s  no  a p p lica tio n  to  th is  c a se  a s  it re fe rs
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to p en d in g  p roceed ings, w here  a s  in  th is  in s ta n t  the  decision 
of th e  C om m issioner is w ith  reg ard  to a n  incom plete action.

C ounse l for th e  1st re sp o n d e n t a lso  ra ised  a prelim inary  
ob jec tion  to  th is  ap p lica tio n  on  th e  b a s is  th a t  certified copies 
of th e  do c u m e n ts  a re  n o t an n ex ed  to th e  petition  a n d  therefore 
th e  ap p lica tio n  sh o u ld  be d ism issed , a s  it v io lates ru les  3( l)(a) 
of th e  C ou rt of A ppeal (Appellate Procedure) R ules 1990, and  
in  su p p o rt of th is  c o n ten tio n  cited  th e  decision  in  Im adeen u. 
Peoples Bank!31. T he m ain  d o c u m e n t in  th is  case  is th e  o rder of 
th e  B oard of Review d a ted  28. 08. 99. T h a t d o cu m en t is a 
d u ly  certified d o cu m en t. Therefore I re ject th e  prelim inary  
objection  since  th e re  is s u b s ta n tia l  com pliance. I a lso  se t aside 
th e  decision  of th e  B oard  of Review d a ted  25. 08. 1999.

T h is  ap p lica tio n  is allowed. T he C om m issioner of N ational 
H ousing  is d irec ted  to tak e  co n seq u en tia l s te p s  to give effect 
to  h is  decision . T he p e titio n er is en titled  to  co s t fixed a t 
Rs. 2 0 0 0 /= .

Application allow ed.


