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Last will - Revocation by second marriage - Prevention of Frauds Ordinance, 
section 6 - Whether “subsequent marriage” in section 6 includes a second 
marriage of the testator - Interpretation of statutes.

Muthiah Pararajasingham  died on 0 2 .1 1 .1 9 9 7 , his first m arriage to one 
Asoka having been dissolved in July 1993. There  w ere two children by the first 
m arriage Sanji and Vinoji (appellants). O n 2 4 .0 8 .1 9 9 0  Muthiah m ade his last
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will m aking Sanji the sole heir and one Devi Pararajasingham  (respondent) 
the executor.

T he  appellant Sanji com plained to the District Court (C ase  No. 7 3 8 /9 8 /T )  
that the executor(the respondent) failed to take steps to adm inister the estate  
and sought an order that the appellant (Sanji) w as the sole heir to the estate. 
T he  respondent whom  the deceased  had m arried after m aking his will applied  
to the District Court (C ase No. 7 0 7 /9 7 /T ) for letters of administration on a claim  
of 1/2 share of the estate to herself and 1/2  share to Sanji and  Vinoji on the 
basis that the deceased had died without leaving a  last. will.

T he  District Judge appointed the respondent as  the adm inistrator of the  
estate  of the d eceased . The Court of A ppeal affirm ed  it by d ism issing an  
appeal by Sanji relying on section 6  of the Prevention of Frauds O rd inance and  
the judgm ent in Mary Nona vs. Edward de Silva (5 0  N LR  73 ) which held that a  
will is revoked, inter alia, by a subsequent or second m arriage of the testator, 
in term s of section 6  of the Prevention of Frauds O rdinance.

HELD:

1. T he  decision of the Court of Appeal w as correct and the contrary view  
expressed in Johannes Muppu (S C C  Vol. II No. 4, 14) w as obiter.

2. T h e  plain and gram m atical m ean ing  of “subsequent m arriage” in 
section 6  of the Prevention of Frauds O rdinance will include a second  
m arriage of the testator for revoking a last will.

Per BANDARANAYAKE, J.

“T he  w ords of a statute m ust prima facie be given their ordinary  
m e a n in g ”

3. Court cannot alter the plain and clear m eaning of the statute. The  
court must adm inister it leaving it to the Legislature to give effect to its 
intention or supposed intention.
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SHIRANI BANDARANAYAKE, J.

T h e s e  a re  a p p e a ls  from  th e  ju d g m e n t of th e  C o u rt of A p p e a l d a te d  

3 1 .0 5 .2 0 0 2 . B y th a t ju d g m e n t th e  C o u rt of A p p e a l a ffirm ed  th e  decis ion  of 
th e  D is tric t C o u rt d a te d  3 1 .1 2 .1 9 9 8  a n d  d is m is s e d  th e  a p p e a l. T h e  

petitioner-appellan t-appellant in S . C  (A p p ea l) N o . 7 4 /2 0 0 2  an d  respondents- 
a p p e lla n ts -a p p e lla n ts  in S . C . (A p p e a l) N o . 7 5 /2 0 0 2  (h e re in a fte r  re fe rred  

to  a s  th e  a p p e lla n t)a p p e a le d  to  th is C o u rt w h e re  sp e c ia l le a v e  to a p p e a l 

w a s  g ran ted .

T h e  fac ts  of th is a p p e a l, albeit b rief a re  as  fo llo w s  :

T h e  a p p e lla n t is a  d a u th e r  of o n e  M u th ia h  P a ra ra ja s in g h a m , w h o  h ad  

p a s s e d  a w a y  on 0 2 .1 0 .1 9 9 7 .  T h e  a p p e lla n t h a s  a  sister, V ino ji w h o  is th e  

2 n d  r e s p o n d e n t-a p p e lla n t -a p p e lla n t  in S . C . (A p p e a l)  N o . 7 5 /2 0 0 2  

(h e re in a fte r  re fe rre d  to  a s  V in o ji). T h e  la te  P a ra ra ja s in g h a m  w a s  e a rlie r  

m a rrie d  to  o n e  A s o k a  W ic k ra m a s in g h e  a n d  th e y  w e re  d iv o rce d  in Ju ly  

1 9 9 3 . D u rin g  th a t m a rr ia g e  th e  a p p e lla n t a n d  V ino ji w e re  born . T h e  sa id  

P a ra ra ja s in g h a m  h ad  e x e c u te d  his last w ill on 2 4 .0 8 .1 9 9 0  ap p o in tin g  the  

a p p e lla n t  a s  h is  s o le  h e ir  a n d  a p p o in tin g  o n e  N ith y a la k s h m i D e v i 
P a ra ra ja s in g h a m , th e  re s p o n d e n t-re s p o n d e n t-re s p o n d e n t in S .C .(A p p e a l)  

74/2002 and petitioner-respondent-respondent in S. C. (Apeal) 
N o. 7 5 /2 0 0 2  (h ere in a fte r re ferred  to  a s  th e  re sp o n d en t), a s  th e  Executor. 

Later the said deceased  had m arried the respondent. According to the appellant, 
th e  said  E xecu to r had  not tak en  steps to  h a v e  th e  es ta te  ad m instered . 
T h e  ap p e llan t h ad  there fo re  petitioned  th e  District C o u rt an d  so u g h t an
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o rd er of court th a t th e  ap p e lla n t is th e  so le  h e ir to  th e  E s ta te  o f th e  d e c e a s e d  

(C a s e  N o . 7 3 8 /9 8 /T -S . C . (A p p e a l) N o . 7 4 /2 0 0 2 ) . T h e re a fte r  th e  re sp o n d en t 
N ith y a la k s h m i D e v i P a ra ra ja s in g h a m , th e  s e c o n d  w ife  o f th e  la te  M u th ia h  

P a ra ra ja s in g h a m  a n d  th e  s te p  m o th e r o f th e  a p p e lla n t h a d  filed  p a p e rs  in 

th e  D istric t C o u rt o f M r. L a v in ia  (C a s e  N o . 7 0 7 /9 7 /T -S .C .(A p p e a l)  N o . 7 5 /  
2 0 0 2 )  s e e k in g  a n  o rd e r  to  a d m in is te r  th e  p ro perty , c la im in g  1 /2  s h a re  of 

th e  E s ta te  o f th e  d e c e a s e d  a n d  th e  o th e r  1 /2  s h a re  to  b e  g iv e n  to  th e  
a p p e lla n t a n d  V ino ji, th e  tw o  d a u g h e rs  of th e  d e c e a s e d , on  th e  b a s is  th a t  

th e  d e c e a s e d  d ie d  w ith o u t le a v in g  a  las t w ill.

T h e  a p p e lla n t h ad  o b je c te d  to  th e  sa id  ap p lica tio n  of th e  re s p o n d e n t on  

th e  b a s is  th a t th e  d e c e a s e d  in te rm s  o f h is  las t w ill h a d  b e q u e a th e d  his  

E s ta te  to  th e  a p p e lla n t a s  h is  s o le  heir.

T h e  D istrict C o u rt co n s id e re d  both  c a s e s  (C a s e  N o . 7 0 7 /9 7 /T  a n d  C a s e  

N o . 7 3 8 /9 8 /T )  to g e th e r  w ith  o n e  ju d g m e n t  b in d in g  th e  o th e r  a n d  on  

3 1 .1 2 .1 9 9 8  d is m is s e d  C a s e  N o . 7 3 8 /9 8 /T  a n d  a p p o in te d  th e  re s p o n d e n t  

N ith y a la k s h m i D e v i P a ra ra ja s in g h a m  a s  th e  a d m in is tra to r o f th e  E s ta te  of 
th e  d e c e a s e d  on th e  b as is  th a t th e  las t w ill w a s  re v o k e d  b y  th e  s u b s e q u e n t  

m a rr ia g e  of th e  T esta to r, w h ic h  p os itio n  w a s  c o n firm e d  b y  th e  C o u rt of 
A p p ea l.

B o th  C o u n s e l a g re e  th a t th e  o n ly  q u e s tio n  in v o lve d  in th is  a p p e a l is to  

co n s id e r th e  m e a n in g  th a t sh o u ld  b e  g iv en  to  section  6  o f th e  P re v e n tio n  of 

F ra u d s  O rd in a n c e  in o rd e r to  d e c id e  w h e th e r  th e  las t w ill o f th e  T e s ta to r  

w a s  re v o k e d  b y  h is  s u b s e q u e n t m a rr ia g e . T h e y  a ls o  a g re e d  th a t both  

c a s e s  co u ld  b e  c o n s id e re d  to g e th e r  w ith  o n e  ju d g m e n t b in d in g  th e  o ther.

L e a rn e d  C o u n s e l fo r th e  a p p e lla n t  s tre n u o u s ly  a rg u e d  th a t in te rm s  o f 
S e c tio n  6  of th e  P re v e n tio n  of F ra u d s  O rd in a n c e , th e re  w a s  no  re vo ca tio n  

of th e  im p u g n e d  will b y  th e  m a rr ia g e  o f th e  T e s ta to r to  th e  re s p o n d e n t. H is  

p os itio n  w a s  th a t a lth o u g h  o rd in a r ily  a  la s t wi!! co u ld  b e  re v o k e d  b y  a  

s u b se q u en t m a rr ia g e  of th e  T esta to r b y  v irtue  o f section  6  of th e  P reven tio n  

of F rau d s  O rd in a n c e , this ru le w ou ld  b e  a p p lica b le  on ly  w h e re  an  u n m arried  

person  co n trac ts  a  m a rr ia g e  for th e  first tim e . A cco rd in g ly  le a rn e d  C o u n s e l 
fo r th e  a p p e lla n t su b m itted  th a t th e  sa id  p rovis ion  w o u ld  not b e  a p p lic a b le  

in a  s itu a tio n  w h e re  a  p e rs o n  h a d  m a rr ie d  fo r th e  s e c o n d  tim e .

S e c tio n  6  o f th e  P re v e n tio n  o f F ra u d s  O rd in a n c e  is in th e  fo llo w in g  

te rm s:
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“N o  w ill, te s ta m e n t o r cod ic il o r a n y  part th e re o f shall b e  
re v o k e d  o th e rw is e  th a n  b y  th e  m a rr ia g e  of th e  te s ta to r or 
te s ta trix  o r b y  a n o th e r  w ill, te s ta m e n t o r  cod ic il e x e c u te d  in 
m a n n e r h ere in  b e fo re  requ ired , o r b y  s o m e  w riting  d ec la ring  
a n  intention  to  re vo ke  th e  s a m e  an d  e x e c u te d  in th e  m a n n e r  
in w h ich  a  w ill, te s ta m e n t o r codicil is h e re in  b e fo re  requ ired  
to  b e  e x e c u te d  o r b y  th e  b u rn in g , te a r in g  o r o th e rw is e  
d e s tro y in g  th e  s a m e  b y th e  te s ta to r of te s ta tr ix  o r by s o m e  
p ers o n  in h is o r h e r  p re s e n c e  a n d  b y  his o r h e r  d irec tion  
w ith  th e  in ten tion  of re vo k in g  th e  s a m e .”

T h e  con ten tion  of th e  le a rn e d  C o u n s e l fo r th e  ap p e lla n t is that u n d er the  
R o m a n  D utch  Law , th e  T e s ta to r’s seco n d  m a rr ia g e  will not h a v e  th e  effect 
o f  re vo k in g  his w ill a n d  th e re fo re  sectio n  6  of th e  P re v e n tio n  of F rau d s  
O rd in a n c e  sh o u ld  b e  c o n s tru e d  in th e  light of th e  p rin c ip les  laid  d o w n  in 
R o m a n  D u tch  L aw . In su p p o rt o f h is co n ten tio n  le a rn e d  C o u n s e l fo r the  
a p p e lla n t re lie d  on th e  d ec is io n s  in Ludwig v Ludwig <’> and Shearer v 
Shearer’s Executor(2) w h e re  it w a s  h e ld  th a t a  w ill w a s  not re v o k e d  or 
in v a lid a te d  b y  a  s u b s e q u e n t c h a n g e  in th e  T e s ta to r ’s c irc m u s ta n c e s .

H e  a ls o  re fe rre d  to  th e  w ritin g s  of W ille  in P rin c ip le s  o f S o u th  A frican  
Law , w h e re  h e  h ad  s ta ted  th a t ‘a  will can n o t b e  re vo ke d  by th e  su b sequ en t  
m a rr ia g e  o f th e  T e s ta to r ’ a n d  th e  o p in io n  e x p re s s e d  b y  R . W . L e e  in his 
T re a tis e  on R o m a n  D u tch  L aw , w h e re  h e  h ad  s ta te d  th a t ‘a  w ill ca n n o t b e  
re v o k e d  b y  th e  s u b s e q u e n t m a rr ia g e  of th e  te s ta to r ’.

T h e  c o n te n tio n  of th e  le a rn e d  C o u n s e ' fo r th e  a p p e lla n t is th a t, th e  
w o rd s  in section  6  of th e  P re ve n tio n  of F rau d s  O rd in a n c e  is c le a r  an d  if the  
law  b e fo re  th e  sa id  O rd in a n c e  c a m e  into  e ffe c t, w a s  th e  R o m a n  D utch  
L aw , it is q u ite  e v id e n t th a t it is o n ly  a n  u n m a rr ie d  p e rs o n 's  w ill cou ld  be  
re v o k e d  b y  a  m a rr ia g e  s u b s e q u e n t to  th e  ex ec u tio n  of a  will. T h e re fo re  he  
s u b m itte d  th a t th e re  is n o  a m b ig u ity  re la tin g  to  th e  m e a n in g  of th e  w ords  
in th e  re le v a n t se c tio n  a n d  th a t th e  sp ec ific  w o rd s  in th e  O rd in a n c e  w hich  
is “th e  m a rr ia g e ’ is d ife re n t from  th e  w o rd  ‘s u b s e q u e n t m a rr ia g e ’.

L earn e d  C o u n s e l fo r th e  a p p e lla n t d rew  our attention  to  th e  observations  
o f S te w a rt, J . in Johannes Muppu{3) a n d  th e  d ec is io n  in Mary Nona v. 
Edward de silva (4) a n d  s u b m itte d  th a t th e  C o u rt o f A p p e a l h a d  re lied  on  
th e  decis ion  in Mary Nona (S u p ra ). H is  p os i‘ ion w a s  th a t, th e  o bservatio ns  
m a d e  b y  S te w a rt, J ., th a t th e  s u b s e q u e n t m a rr ia g e  of a  su rv iv ing  s p o u s e  
w o u ld  not re vo ke d  a  w ill, is th e  b e tte r v ie w  o u t o f th e  tw o  d iffe ren t positions  
ta k e n  in th e  a fo re m e n tio n e d  d ec is io n s .
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H a v in g  sa id  th a t  le t m e  n o w  tu rn  to  c o n s id e r  th e  firs t lim b  o f th e  

subm iss ion  o f th e  le a rn e d  C o u n s e l fo r th e  a p p e lla n t th a t u n d e r th e  R o m a n  

D u tc h  L aw , th e  T e s ta to r ’s  s e c o n d  m a rr ia g e  s u b s e q u e n t to  th e  e x e c u tio n  

o f a  w ill, s h a ll n o t h a v e  th e  e ffe c t o f re v o k in g  it. In o th e r  w o rd s  le a rn e d  

C o u n s e l fo r th e  a p p e lla n t’s position  is th a t th e  w o rd  ‘m a rr ia g e ’ in sec tio n  6  

of th e  P re ve n tio n  o f F ra u d s  O rd in a n c e  sh o u ld  b e  c o n s tru e d  to  re fe r o n ly  to  

first m a rr ia g e  a n d  n o t to  a n y  o th e r  va lid  m a rr ia g e  th e  te s ta to r  w o u ld  h a v e  

e n te re d  therea fte r.

R . W . L e e  c o n s id e rin g  th e  m e th o d s  of re v o c a tio n  o f w ills  a n d  le g a c ie s  

(An Introduction to  R o m a n  D utch  Law , 5 th  Edition, C la ren d o n  P ress , O xfo rd , 

at pg. 3 4 2 )  h a d  s ta ted  th a t, in th e  m o d e m  law , in the a b se n ce  of statutory  

p ro v is io n s , ‘ th e  re v o c a tio n  o f a  w ill b a s e d  on  a  m a rr ia g e  c a n n o t b e  

a s s e s s e d  a s  p o in te d  o u t b y  V an  d e r  L in d e n , a s  it co u ld  va ry . In h is  w o rd s :

“V a n  d e r  L in d e n  s a y s  th a t a  w ill is re v o k e d  b y  s u b s e q u e n t  

m a rria g e  fo rilow ed  b y  birth o f issue . B ut th e  s ta te m e n t w a n ts  

au th ority , a n d  it d o e s  n o t a p p e a r  th a t in th e  m o d e rn  law , in 

th e  a b s e n c e  o f s ta tu to ry  p ro v is io n , a  w ill is re v o k e d  e ith e r  

b y  m a rr ia g e  a lo n e  o r b y  m a rr ia g e  fo llo w e d  b y  b irth  of issu e .

In N a ta l a  w ill is g e n e ra lly  re v o k e d  b y  m a rr ia g e , u n le s s  

e x p re s s e d  to  b e  m a d e  in v ie w  o f a  c o n te m p la te d  m a rr ia g e ,  

o r m a d e  in e x e rc is e  o f a  p o w e r  o f a p p o in tm e n t w h ic h  d o e s  

n o t a ffe c t th e  in te re s t o f th e  h e irs  ab intestate, b u t no  jo in t 

w ill is re v o k e d  b y  th e  m a rr ia g e  of th e  su rv iv in g  s p o u s e .”

It is th u s  c le a r  th a t V a n  d e r  L in d e n ’s o b s e rv a tio n s  h a d  n o t re a c h e d  a n y  

fin a lity  a n d  m o re  im p o rta n tly  th a t L e e  h a d  n o t a c c e p te d  V a n  d e  L in d e n ’s 

v e rs io n  on  a  w ill b e e n  re v o k e d  b y  a  s u b s e q u e n t m a rr ia g e  fo llo w e d  b y  th e  

birth  o f a  ch ild . M o re o v e r, n o n e  o f th e s e  s ta te m e n ts  a r e  a u th o rities , w h ich  

procla im ed th at only th e  first m arriag e  of th e  Testa to r w ou ld  re vo ke  a  previous  

w ill a n d  th a t th e re  is n o  s u c h  re v o c a tio n  w h e n  th e re  is a  s u b s e q u e n t  

m arriage .

L e a rn e d  P re s id en t’s C o u n s e l fo r th e  re sp o n d en t, re ferring  to  th e  decis ion  

in Johannes Muppu’s case (S u p ra )  rig h tly  s u b m itte d  th a t e v e n  a s s u m in g  

w ithout in a n y  m a n n e r  c o n c e d in g  th a t section  6  o f th e  P re v e n tio n  o f F ra u d s  

O rd in a n c e , sh o u ld  b e  re a d  in th e  light o f th e  R o m a n  D u tc h  L a w  p rinc ip les , 
th e re  is n o  w a rra n t  fo r  th e  a p p e lla n ts  c o n te n tio n  th a t s e c tio n  6  sh o u ld  b e
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co n s tru ed  a s  b e in g  a p p lic a b le  o n ly  to  th e  first m a rr ia g e  of th e  T esta to r, in 

a s  m u ch  a s  th e  R o m a n  D u tch  L a w  o n ly  re fe rs  to  re v o c a tio n  of w ills b y  a  

s u b s e q u e n t m a rr ia g e  p ro du c in g  iss u e s  a n d  not to  a n y  p rin c ip le  w h e re b y  

re vo ca tio n  of a  p rio r w ill is p o s tu la te d  o n ly  b y  th e  first m a rr ia g e  of th e  
T esta to r. In su p p o rt of h is c o n te n tio n  le a rn e d  P re s id e n t’s C o u n s e l fo r th e  

re s p o n d e n t re fe rre d  to  th e  o b s e rv a tio n s  m a d e  b y  S te w a rt, J . in Johannes 
Muppu’s case (S u p ra ). R e fe rr in g  to  th e  w o rd s  in sectio n  5  of O rd in a n c e ,
N o . 7  of 1 8 4 0 , th a t ‘n o  w i l l ............sh a ll b e  re v o k e d  o th e rw is e  th a n  b y  th e
m a rria g e  of th e  te s ta to r  or testatrix  or by a n o th e r w ill’, S tew art, J ., observed  
th a t,

“probably th e  gram m atica l an d  logical equ ivalen t of the w ords” 
no will sh a ll b e  re v o k e d  o th e rw is e  th a n  by th e  m a rr ia g e  of 
th e  ‘te s ta ro r  o r  te s ta tr ix "  m a y  b e  ta k e n , re n d e re d  into  

a ffirm a tiv e  la n g u a g e , a s  en a c tin g ' th a t e v e ry  will sh a ll b e  

re v o k e d  b y  th e  m a rr ia g e  of th e  te s ta ro r  or te s ta tr ix ’.”

H a v in g  sa id  th a t, S te w a rt, J . fu rth e r p ro c e e d e d  to  o b s e rv e  th a t th e re  

w a s  no  o cca s io n  fo r th e  p u rp o s e s  of Johannes Muppu’s case (S u p ra ) to  

d e te rm in e  defin itively  w h e th e r th e  te rm s  of section  5  of O rd in a n c e  N o . 7  of 
1 8 4 0  a re  sufficiently ad e q u a te  to  ab ro g ate  th e  R o m an  Dutch Law. In S tew art, 
J . ’s w o rd s ,

“ But as  will b e  se en  h ereafte r, th e re  is no occasion  for the  

purposes of the present c a s e  to determ ine definitively w hether the 

te rm s  of th e  5th  section  a re  sufficiently ex press  to ab ro g a te  the  

R o m an  Dutch Law, accord ing to w hich the person should not only 

b e  m arried  w hen  the will w a s  m a d e , bu; the su bsequent m arraige  

should b e  fo llow ed  by issue to  re n d er th e  prior will vo id .”

In th e  light o f th e  a fo re m e n tio n e d , it is e v id e n t th a t a lth ou g h  S te w a rt, J ., 
re fe rred  to  th e  p rinc ip les  of R o m a n  D u tch  L aw , w h ich  a re  ap p licb le  m ain ly  

to  jo in t w ills a n d  w ith  re g a rd  to  th e  ap p lica tio n  w h e n  th e re  is a  s u b se q u en t  

m a rr ia g e , h e  d id  n o t p ro c e e d  to  m a k e  a n y  d e te rm in a tio n  re g a rd in g  th e  

ap p lic a b ility  a n d  th e  e ffe c t o f a n y  su ch  p rin c ip le  on s e c tio n  6  of th e  

P re v e n tio n  of F ra u d s  O rd in a n c e . O n  th e  c o n tra ry ,S te w a rt, J ., h as  m a d e  

re fe re n c e  to  th e  E nglish  C o m m o n  L a w  in Johannes Muppu’s case (S u p ra  

an d  his reason ing  h ad  b een  so le ly  on th a t basis . C onsequently , th e  decision  

b y S te w a rt, J ., in Johannes Muppu (S u p ra )  c a n n o t b e  ta k e n  a s  a  b ind ing  

authority  in constru ing  th e  provision  in section  6  of th e  P revention  of F rauds
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O rd in a n c e , w h ic h  d e a ls  w ith  th e  re v o c a tio n  o f a  w ill b y  a  s u b s e q u e n t  

m arria g e .

L e a rn e d  P re s id e n t’s C o u n s e l fo r th e  re s p o n d e n t, d re w  o u r a tte n tio n  to  

th e  d e c is io n  in Re Estate Koshen (s>. T h is  d e c is io n  in m y  v ie w , s u g g e s ts  

a n  in te re s tin g  p o in t. In th a t  m a tte r  th e  T e s ta to r  w a s  a  M u s lim  w h o  

c o n tra c te d  tw o  m a rr ia g e s  b y  Is la m ic  R ites ; both  o f w h ich  w e re  in te rm s  of 

Is lam ic  L a w  p o te n tia lly  p o ly g a m o u s . H is  first w ife  d ie d  in 1 9 3 0  a n d  in 1 9 3 2  

h e  h a d  m a d e  a  will w h ich  c o n ta in e d  th re e  (3 )  b e n e fic ia r ie s , n a m e ly  h is  tw o  

so n s  a n d  a  n e p h e w . In 1 9 3 3  th e  te s ta to r  m a rr ie d  h is  s e c o n d  w ife  a n d  h ad  

a  la rg e  fa m ily  b y  her. H e  d ie d  in 1 9 5 4 . T h e  q u e s tio n  a ro s e  a s  to  th e  va lid ity  

o f h is w ill m a d e  in 1 9 3 2 . H a th o rn , j., c o n s id e rin g  th a t th e  c a s e  re la te s  o n ly  

to  th e  s u c c e s io n  of p ro p e rty  a n d  th a t it a ls o  fa lls  w ith in  th e  p rin c ip le s  of 

Mehta’s  c a s e , h e ld  th a t th e  T e s ta to r ’s m a rr ia g e  in 1 9 3 3  w a s  a  m a rr ia g e  

w ith in  th e  m e a n in g  o f s e c tio n  7  o f th e  D e c e a s e d  E s ta te s  S u c c e s s io n  A ct 

a n d  in th e  a b s e n c e  of a n  e n d o rs e m e n t a s  is d e s c rib e d  in th a t s e c tio n  th a t  

m a rr ia g e  re n d e rs  null a n d  vo id  th e  w ill m a d e  b y  th e  te s ta to r  in 1 9 3 2 .

T h is  d e c is io n , th u s  c le a r ly  e m p h a s is e s  th e  fa c t th a t, p rio rity  h a d  b e e n  

p la c e d  fo r  th e  g o v e rn in g  p ro v is io n s  la id  d o w n  in s ta tu te s  a n d  d u e  

co n s idera tion  h ad  b e e n  g iven  to  such provis ions in in terpreting  th e  question  

of th e  re v o c a tio n  of a  w ill b a s e d  on a  s u b s e q u e n t m a rr ia g e .

It is a ls o  p e rtin e n t to  n o te , both  H a th o rn , J .,  a n d  R . W . L e e  h a v e  b e e n  

sp ec ific  th a t co n s id e ra tio n  shou ld  b e  g iv en  to  re le v a n t s ta tu ta ry  prov is ions  

in d e c id in g  th e  v a lid ity  o f a  w ill e x e c u te d  p rio r to  a  s e c o n d  m a rr ia g e  of th e  

Testator.

In su ch  c irc u m s ta n c e s , th e  q u e s tio n  a r is e s  a s  to  w h e th e r  th e re  is a n y  

n e c e s s ity  to  co n s id e r th e  position  w h ich  p re v a ile d  u n d e r th e  R o m a n  D utch  

Law , d e s p ite  th a t b e in g  o u r co m m o n  law , w h e re  th e re  a re  sp ec ific  sta tuto ry  

p ro v is ion s  w h ich  g o v e rn  th e  q u e s tio n  u n d e r co n s id e ra tio n .

It is c o m m o n  g ro u n d  th a t e x p re s s  p ro v is io n  h a s  b e e n  m a d e  u n d e r  th e  

P re v e n tio n  o f F ra u d s  O rd in a n c e  on  re v o c a tio n  o f a  w ill. A c co rd in g ly , a n y  

su ch  p rin c ip le  o f R o m a n  D u tch  L a w  c o n c e rn e d  w ith  re v o c a tio n  of a  will 

has  b e e n  su p e rs e d e d  b y  th e  e x p res s  provisions co n ta ined  in th e  P revention  

of F ra u d s  O rd in a n c e . In  th e  a b s e n c e  of a n y  d o u b t o r am b ig u ity , th e re  a re  

no m e a n s  fo r th e  a p p e lla n t to  re ly  on  p rinc ip les  g o v e rn e d  b y  R o m a n  D utch  

L aw , to  b e  a p p lie d  in th e ir  fav o u r.

2-CM 6580
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R e fe r r in g  to  p r in c ip le s  o f in te r p r e ta t io n , S u th e r la n d  (S ta tu to r y  

C o n stru c tio n , 3 rd  E d itio n , V o l. II, pg . 3 1 0 )  s ta te d  q u ite  c le a rly  th a t,

“w h e re  th e  w o rd s  of a n  A c t o f P a r lia m e n t a re  c lear, th e re  is 

no  room  for app ly ing  a n y  of th e s e  princip les of interpretation , 
w h ich  a re  m e re ly  p re s u m p tio n s , in c a s e s  of am b ig u ity  in 

th e  s ta tu te .”

M a x w e ll h as  co n firm ed  th is position  by s ta tin g  th at it is n o t a llo w a b le  to  
in te rp re t w h a t h a s  no  n e e d  o f in te rp re ta tio n  (In te rp re ta tio n  of S ta tu te s , 
10 th  E d ition , pg . 4 .) .  S ta tin g  th a t th e  o rd in a ry  an d  n a tu ra l m e a n in g  to  b e  

a d h e re d  to  in th e  first in s ta n c e , B in d ra  h ad  c a te g o ric a lly  s ta te d  th a t,

“T h e  w ords of a  statute m ust prima facie be given their ordinary  

m e a n in g . W h e re  th e  g ra m m a tic a l constru ctio n  is c le a r  an d  

m anifes t an d  w ithout doubt, that construction  ought to prevail 
u n les s  th e re  b e  s o m e  stron g  an d  o b v io u s  re a s o n  to  th e  

contrary.

W h e n  th e re  is no  a m b ig u ity  in th e  w o rd s , th e re  is no  room
for c o n s tru c tio n ..........N o  s in g le  a rg u m e n t h as  m o re  w e ig h t
in statutory in terpretation  th an  the plain m e an in g  of the w ord .
‘If th e  m e a n in g  of th e  la n g u a g e  b e  p la in  an d  c lear, w e  h a v e  

n oth ing  to  do , but to  o b e y  it - to  a d m in is te r it a s  w e  find  

it,o b served  P o llock  C B  in Millerv Salomons. If th e  la n g u a g e  

of s ta tu te  is c le a r  a n d  u n a m b ig u o u s , th e  co u rt m u st g iv e  

e ffe c t to  it an d  it h as  no  right to  e x te n d  its o p e ra tio n  in o rd e r  

to  c a rry  out th e  rea l or s u p p o s e d  in tention  of th e  leg is la tu re  

(In te rp re ta tio n  of S ta tu tes , 9th  E d ition, B u llerw orths , pp 3 9 4 -  

3 9 5 )”

T h is  pos ition  h a s  b e e n  a c c e p te d  b y  o u r C o u rts  in s e v e ra l dec is io ns . 
F o r in s ta n c e  in Mudanayake v Sivagnanasunderam  (6) it w a s  held  that 
‘w h e n  th e  la n g u a g e  of a  s ta tu te  s p e a k s  c le a rly  fo r itself it is not p e rm itte d  

to  re ly  on  e x tra n e o u s  e v id e n c e  in s u p p o rt o f an  in te rp re ta tio n , w h ich  th e  

w o rd s  of th e  s ta tu te  d o  not w a rra n t ’ .

It is th u s  e v id e n t th a t, w h e n  th e  la n g u a g e  of a  s ta tu te  is c le a r  an d  has  

no a m b ig u itie s , th e re  is no  p ro v is ion  for th is  C o u rt to  re fe r to  a n y  o th e r  

m a te r ia l in v ie w  of g iv ing  a  d iffe re n t in te rp re ta tio n . T h e  only  ro le  fo r th e
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C o u rt, w h e n  th e re  is no  a m b ig u ity  in th e  la n g u a g e  a n d  w h e n  it is p la in  a n d  

c lear, is to  d o  n o th in g , b u t to  s im p ly  g iv e  e ffe c t to  th e  s ta tu to ry  p ro v is io n . 
It is th e re b y  c le a r  th a t th e  C o u rt h as  n o  p o w e r to  a d d  a n y  w o rd s  to  s ta tu to ry  

p ro v is ion  w h ich  is c le a r, p la in  a n d  u n a m b ig u o u s . T h e  c o n te n tio n  o f th e  

le a rn e d  C o u n s e l fo r th e  a p p e lla n t is th a t, th e  w o rd s , ‘th e  m a rria g e ’ in 

s e c tio n  6  o f th e  P re v e n tio n  o f F ra u d s  O rd in a n c e  la y s  e m p h a s is  on  

‘m a rr ia g e ’. L e a rn e d  C o u n s e l s u b m itte d  th a t ‘T H E ’ is a  fu n c tio n a l w o rd  to  

in d ic a te  th a t fo llow ing  a  nou n  o r a  n ou n  e q u iv a le n t is defin ite  o r h a s  b e e n  

p rev iou s ly  sp ec ified  b y  co n te x t o r by c irc u m s ta n c e s .T h e  resu lting  position  

of th e  s u b m iss io n  o f th e  le a rn e d  C o u n s e l fo r  th e  a p p e lla n t in o th e r  te rm s  

w ould  b e  to  in terpolate  th e  w ord  ‘first’ b e tw e e n  th e  w o rd s  “th e ’ an d  ‘m a rr ia g e ’ 
in sectio n  6 of th e  P re v e n tio n  of F ra u d s  O rd in a n c e  to  re a d  a s  b y  th e  ‘f irs t ’ 

m arra ige .

It h a s  b e e n  s ta te d  tim e  a n d  a g a in  a s  re fe rre d  to  ea rlie r, th a t w h e n  th e re  

is no  a m b ig u ity  in th e  w o rd s  in a  s ta tu te  th e re  is n o  room  fo r c o n s tru c tio n , 

if th e  la n g u a g e  of a  s ta tu te  is c le a r  a n d  u n a m b ig u o u s , C o u rts  m u s t g iv e  

e ffe c t to  th e  w o rd s  so  s ta te d  in th e  s ta tu te , w ith o u t a tte m p tin g  to  o b ta in  

th e  in ten tio n  of th e  le g is la tu re . M o re o v e r  w h e n  th e  la n g u a g e  is c le a r  a n d  

m e a n in g fu l th e re  is no  a u th o rity  fo r th e  C o u rt to  a d d  to  th e  la n g u a g e  o f a  

s ta tu te . T h is  position  w a s  c o s id e re d  by J a y a w a rd e n e , A . J. in Fernando v 
PereraW w h e re  it w a s  h e ld  th a t,

“C o u rts  h a v e  no  p o w e r  to  a d d  to  th e  la n g u a g e  of a  s ta tu te  

u n les s  th e  la n g u a g e  a s  it s ta n d s  is m e a n in g le s s  o r le a d s  to  

a n  ab su rd ity .”

It is th us  e v id e n t th a t in v ie w  of th e  u n a m b ig u o u s  la n g u a g e  o f sec tio n  6  

of th e  P re ve n tio n  of F ra u d s  O rd in a n c e  th e re  is no  n ece ss ity  fo r in te rp reting  

th a t s e c tio n  in te rm s  of th e  R o m a n  D u tc h  L aw .

H a v in g  sa id  th a t let m e  now  turn to e x a m in e  th e  m e a n in g  g iven  in section  

6  of th e  P re v e n tio n  of F ra u d s  O rd in a n c e  in a  s itu a tio n  w h e re  th e re  is a  

s e c o n d  m a rr ia g e  a fte r  T e s ta to r  h a d  e x e c u te d  his las t w ill.

T h e  second  lim b of th e  contention  of th e  lea rn ed  C o u nse l for th e  ap p e llan t 

w a s  th a t th e  co u rt of A p p e a l sh o u ld  h a v e  fo llo w e d  th e  o b s e rv a tio n s  

o f S t e w a r t ,  J . ,  in Johannes M uppds  c a s e  (Supra) a n d  n o t  th e  

d ec is io n  in Mary Nona v  Edward de Silva (Supra). L e a rn e d  C o u n s e l’s
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position  w a s  th a t th e  b e tte r  v ie w  w a s  o f S te w a rt, J . in Johannes Muppu 
(su p ra ) a n d  not w h a t w a s  ex p re s s e d  b y  th en  S u p re m e  C o u rt in Mary Nona 
v . Edward de Silva (S u p ra ).

In Johannes Muppu (s u p ra ) a  h u s b a n d  a n d  w ife  e x e c u te d  a  jo in t will 
disposing of th e ir co m m o n  property. T h e  w ife  d ied  an d  th e  husband  m arried  
fo r th e  s e c o n d  tim e . It w a s  in e v id e n c e  th a t a fte r  th e  first w ife ’s d e a th  th e  
h u s b a n d  e x e c u te d  c o n v e y a n c e s  of portio n s  of th e  p ro p e rty  d e a lt w ith  by  
th e  jo in t will to  le g a te e s  u n d er th e  will. T h e  husband  a fte rw ard s  d ied  leaving  
h e irs  surv iv ing  his s e c o n d  w ife . A n  e x e c u to r  of th e  jo in t will hav in g  ap p lied  
fo r p ro b a te  a fte r th e  h u s b a n d ’s d e a th ,th e  ap p lica tio n  w a s  o p p o s e d  by th e  
s e c o n d  w ife , w h o  c o n te n d e d  th a t th e  jo in t w ill w a s  re vo ke d  by th e  s e co n d  

m arriage .

T h e  C o u rt h e ld  th a t th e  h u s b a n d  h ad  a d ia te d  th e  in h e rita n c e  u n d e r the  
jo in t w ill a n d  th a t, th a t b e in g  so , th e  jo in t w ill w a s  not re v o k e d  by th e  
h u s b a n d ’s s u b s e q u e n t m a rr ia g e . It w a s  fu rth er h e ld  th a t th e  provis ions of 
c la u s e  5  of O rd in a n c e  N o . 7  of 1 8 4 0 , w ith  re s p e c t to  th e  revo ca tio n  of wills 

by s u b s e q u e n t m a rr ia g e  of th e  T e s ta to r ’s not to  a p p ly  to  th e  c a s e  of th e  
jo in t w ills  m a d e  by s p o u s e s  m a rr ie d  b e fo re  th e  p a s s in g  of th e  O rd in a n c e .

It is to  b e  b o rn e  in m in d  th a t in Johannes Muppu’s c a s e  (Supra) th e  
q u e s tio n  w a s  b a s e d  on th e  va lid ity  o f a  jo in t w ill a n d  S te w a rt, J ., to ok  the  

v ie w  th a t th e  sa id  will is irre v o c a b le  in v ie w  of th e  h u s b a n d  ad ia tin g  th e  in
h e r ita n c e . In su ch  c irc u m s ta n c e s  th e re  w a s  no  n e c e s s ity  fo r S te w a rt, J. 
to  c o n s id e r th e  a p p lic a tio n  a n d  s c o p e  of s e c tio n  6  of th e  P re v e n tio n  of 
F ra u d s  O rd in a n c e  a n d  th e re b y  his pos ition  b e c a m e  obiter dictum an d  
co u ld  n o t h a v e  b e e n  ta k e n  a s  a u th o rity  on  th e  a p p lica b ility  of section  6 .

In Johannes Muppu’s c a s e (S u p ra ), S tew art, J ., h ad  considered  the issue  

in han d  on th e  basis  of th e  co rrespo n ding  sta tutory provisions in the English  

S ta tu te , n a m e ly  sectio n  18  of th e  W ills  A c t a n d  c a m e  to  th e  co nclus ion  
th a t th e  will of th e  T e s ta to r is re v o k e d  o n ly  w h e n  a  te s ta to r m a rrie s  for the  

first t im e . S e c tio n  1 8  of th e  W ills  A c t s ta te s  th a t, ~

“E v e ry  will m a d e  by a  m a n  o r w o m a n  sh a ll b e  re v o k e d  by  

his o r h e r m a r r ia g e ......”

S e c tio n  1 8  of th e  W ills  A c t h a d  b e e n  c o n s id e re d  by s e v e ra l E nglish  

d e c is io n s  w h e re  it h a s  b e e n  s ta te d  th a t th e  T e s ta to r ’s s e c o n d  m a rr ia g e
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w ould  re vo ke  a  will e x e c u te d  p rior to  th e  m a rria g e . C o n s id e rin g  th is position  

le a rn e d  P re s id e n t’s C o u n s e l fo r th e  re s p o n d e n t c ited  Sallis and Anotherv. 
Jones (8) w h e re  th e  T e s ta to r  w h o  w a s  a  w id o w e r, b y  h is  w ill e x e c u te d  in 

J u n e  1 9 2 7  a p p o in te d  h is  tw o  d a u g h te rs  h is e x e c u tr ic e s . H e  m a rr ie d  his  

s e co n d  w ife  in N o v e m e b r  1 9 2 7 . In th e  final s e n te n c e  o f h is  w ill th e  T es ta to r  

h a d  d e c la re d  th a t ‘th is w ill is m a d e  in c o n te m p la tio n  o f m a rr ia g e .’ A fte r  his  

d e a th  in 1 9 3 6 , te s ta m e n ta ry  p ro c e e d in g s  fo r  th e  g ra n t o f p ro b a te  w e re  

ins titu ted  b y  h is  d a u g h te rs  on  th e  b a s is  of h is  w ill e x e c u te d  in J u n e  1 9 2 7 ;  

th e  s e c o n d  w ife  res is ted  th e  ap p lica tio n  c o n ten d in g  th a t in te rm s  o f section  

1 8  o f th e  W ills  A c t, th e  sa id  w ill w a s  re v o k e d  b y  th e  te s ta to r ’s m a rr ia g e  to  

h e r  a n d  th a t th e re a fte r  th e  te s ta to r  d ie d  in te s ta te .

S e c tio n  1 7 7  of th e  L a w  of P ro p e rty  A c t o f 1 9 2 5 , e x c lu d e d  th e  o p e ra tio n  

o f s e c tio n  1 8  o f th e  W ills  A c t, if th e  w ill w a s  m a d e  b e fo re  a  m a rr ia g e  is 

e x p re s s e d  to  b e  m a d e  in c o n te m p la tio n  o f a  p a rtic u la r  m a rr ia g e  a n d  is 

fo llo w e d  b y  th e  s o le m n iz a tio n  o f th a t m a rr ia g e . H o w e v e r , in Sallis’s  c a s e  

B e n n e tt, J ., w a s  o f th e  v ie w  th a t, fo r th e  o p e ra tio n  o f s e c tio n  1 7 7  o f th e  

L a w  of P ro p e rty  A c t, th e  w ill sh o u ld  c o n ta in  ‘s o m e th in g  m o re  th a n  a  

declaration  contain ing  a  re fe ren ce  to  m a rria g e  g en era lly ’. T h e re fo re  B ennett, 

J ., w a s  of th e  v ie w  th a t th e  c a s e  h a d  to  b e  d e c id e d  in te rm s  o f s e c tio n  1 8  

of th e  W ills  A c t a n d  it w a s  h e ld  th a t th e  will in q u e s tio n  w a s  re v o k e d  b y  th e  

s u b s e q u e n t m a rr ia g e  o f th e  d e c e a s e d .

In Re Gilligan (d e c e a s e d )  th e  c o u rt h a d  to  c o n s id e r  th e  s c o p e  of 
section  1 8  of th e  W ills  A ct o f 1 8 3 7 . T h e  court w h ile  co n s id e rin g  th e  p u rp o se  

a n d  e ffe c t of s e c tio n  1 8  s ta te d  th a t th e  se c tio n  p ro v id e d  th a t w ills  sh a ll b e  

re v o k e d  b y  s u b s e q u e n t m a rr ia g e  a n d  m o re  im p o rta n tly  w a s  o f th e  v ie w  

th a t ‘th e  e v e n t  w h ic h  th e  s e c tio n  c o n te m p la te s  is th e  re -m a rr ia g e  o f a  

p e rs o n  w h o  h a s  m a d e  a  w ill a n d  th e  c irc u m s ta n c e s  in w h ic h  a  w ill so  

m a d e  sh all b e  re v o k e d  b y  su ch  s u b s e q u e n t m a rr ia g e .’

In Re Mainland, Lloyds Bank Ltd., v  Mainland (9) th e  T e s ta ro r  h a d  

e x e c u te d  a  w ill p rio r to  e n te r in g  into  h is s e c o n d  m a rr ia g e . A fte r h is s e c o n d  

m a rr ia g e  h e  h a d  e x e c u te d  a n o th e r  w ill. C o n s id e rin g  th e  v a lid ity  o f th e  will 
Lord  G r e e n e , M . R . w a s  o f th e  v ie w  th a t,

“S ec tion  1 8  p ro v id es  th a t a  will shall b e  re vo ke d  b y  m a rria g e .

H e re  re v o c a tio n  ta k e s  p la c e , n o t b y  v irtu e  o f s o m e  ac tio n  of 

th e  te s ta to r  d ire c te d  to  th e  re v o c a tio n  o f th e  w ill, b u t a s
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a  co lla te ra l c o n s e q u e n c e , im p o s e d  b y  law , of an  ac tion
perfo rm ed  alio intuitu.......u n d er section 18, w h e re  revocation
fo llow s a s  a  m a tte r o f law , w h e th e r or not th e  tes ta to r w ishes  
it”.

T h e  E n g lish  W ills  A c t h a s  no  d irec t re le v a n c e  to  th e  m a tte r  in issue . 
H o w e v e r, th e  p u rp o s e  of citing E nglish  au th orities  w a s  for th e  re as o n  that 
a s  correctly  poin ted  out b y  lea rn ed  P res id en t’s C o u n s e l fo r th e  respondent, 
S te w a rt,J ., in h is  ju d g m e n t in Johannes Muppu (S u p ra ) h ad  re fe rre d  to  
sectio n  1 8  of th e  W ills  A c t in th e  p ro c e s s  of d e te rm in in g  w h e th e r  th e  
s u b s e q u e n t m a rr ia g e  of Johannes M u p p u  h a d  re v o k e d  th e  will e x e c u te d  
prior to  his s e c o n d  m a rr ia g e .

A ll th e s e  d e c is io n s  th e re fo re  c le a rly  in d ic a te  th a t sectio n  1 8  of th e  
W ills  A ct p ro v id e s  w ith o u t a n y  d o u b t th a t a  w ill w h ich  h ad  b e e n  e x e c u te d  
prior to  a  s e c o n d  m a rr ia g e  w o u ld  b e  re v o k e d  a s  a  resu lt of th a t m a rr ia g e . 
In such c ircum stances , th e  v iew  tak en  by S tew art, J ., in Johannes Muppu’s 
c a s e  (Supra) th a t in te rm s  of sec tio n  1 8  o f th e  W ills  A ct, th e  will of th e  
tes ta to r is re vo ke d  o n ly  w h e n  a  tes ta to r m arried  fo r th e  first tim e  can n o t be  
ac cep ted . H av ing  given  consideration  to that decis ion  I a m  not in ag re em en t 
w ith th e  v ie w  ta k e n  by th e  le a rn e d  C o u n s e l for th e  a p p e lla n t th at the C ourt 
of A p p ea l should h a v e  fo llow ed  th e  observations of S tew art, J ., in Johannes 
Muppu’s c a s e  (S u p ra ).

L e a rn e d  P re s id e n t’s C o u n s e l fo r th e  re s p o n d e n t on th e  o th e r han d  
re lied  on th e  decis ion  of MaryNonav Edwardde silva (S u p ra ) d ec id ed  by 
th e  S u p re m e  C o u rt in 1 9 4 8 , w h ich  h ad  c le a rly  d is a g re e d  w ith  th e  v ie w  
e x p re s s e d  b y  S te w a rt, J. in Johannes Muppu (S u p ra ).

In Mary Nona’s c a s e , th e  q u e s tio n  a ro s e  in re la tion  to  a  jo in t will m a d e  
b y o n e  C h a r le s  d e  S ilv a  a n d  h is  w ife  E liz a b e th  in 1921  .B y  c la u s e  A , both  
m o v a b le  a n d  im m o v a b le  p ro p e rty  b e lon g in g  to  both of th e m  w e re  g iven  to  
o n e  M a rg a re t, a  d a u g h e r  of C h a r le s  by a  p rev io u s  m a rr ia g e . C la u s e  B 
w e n t on  to  s ta te  th a t if C h a r le s  w a s  th e  su rv ivo r h e  w ou ld  b e  en titled  
a b s o lu te ly  to  a ll th e  p ro p e rty  b e lo n g in g  to  th e  jo in t e s ta te , an d  th a t if 
E liz a b e th  w a s  th e  su rv io r s h e  w o u ld  b e  en title d  to  th e  contro l of all th e  
p ro p erty  a n d  to  en jo y  th e  rest a n d  profits th e re o f, but th at E liza b e th  w ou ld  
not b e  a t  lib erty  to  se ll o r d is p o s e  of th a t p ro perty . C h a r le s  d ied  in 1 9 2 2  
a n d  a fte r  C h a r le s ’s d e a th  E liz a b e th  c o n tra c te d  a  m a rr ia g e  w ith  o n e  
W a ra k a u lle  w h o  d ie d  in 1 9 3 8  le a v in g  E liz a b e th  c o n s id e ra b le  property. 
E liz a b e th  d ie d  in 1 9 4 3 . C o n s id e rin g  th e  q u e s tio n  w h e th e r  th e  s e co n d  
m a rria g e  co n trac ted  by E liza b e th  h ad  revo ked  h e r will, W ije y e w a rd e n e , A.
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C . J ., c le a r ly  s ta te d  th a t th e  s e c o n d  m a rr ia g e  s h e  h a d  e n te re d  in to  h a d  
re s u lte d  in re v o k in g  h e r  las t w ill. E x p re s s in g  h is  v ie w , W ije y e w a rd e n e , A . 
C . J. fu rth e r  s ta te d  th a t,

“It w a s  c o n te n d e d  b y  M r. H . V. P e r e r a  th a t s e c tio n  6  o f th e  
P re v e n tio n  of F ra u d s  O rd in a n c e , d id  n o t h a v e  th e  e ffe c t o f 
inva lida ting  a  will o f a  m a rr ie d  p ers o n  b y  re a s o n  o f a  s e c o n d  
m a rr ia g e  s u b s e q u e n t to  th e  e x e c u tio n  o f th e  w ill, a n d  h e  
re lie d  on th e  o p in io n  e x p re s s e d  b y  S te w a rt, J ., in Re the 
estate of K. D. Johannes Muppu (1 8 7 9 )  2  S u p r e m e  C o u rt  
C irc u la r  1 4 . T h a t  o p in io n  w a s  an obiter dictum, a s  it w a s  
n ot n e c e s s a ry  for S te w a rt, J ., to  c o n s id e r s e c tio n  6  in v ie w  
of th e  d e fin ite  d ec is io n  re a c h e d  b y  h im  th a t th e  las t w ill in 
th a t c a s e  h a d  b e c o m e  irre v o c a b le  , s in c e  th e  te s ta to r  a n d  
te s ta tr ix  th e re  h a d  m a s s e d  th e ir  e s ta te s  a n d  th e  su rv iv ing  
te s ta to r  h ad  a d ia te d  th e  in h e r ita n c e . W ith d u e  re sp e c t to  
the learned  Ju d g e , I fin d  m yse lf co m p e lle d  to  d isa g re e  
w ith the v iew  e x p re sse d  by him  a s  to th e  s c o p e  o f 
se ctio n  6 (e m p a h s is  a d d e d )”.

L e a rn e d  C o u n s e l fo r th e  a p p e lla n t s u b m itte d  q u ite  s tre n u o u s ly  th a t, in 
Mary Nona v  Edward de Silva (S u p ra ) , a lth o u g h  th e  S u p r e m e  C o u rt  
d ec id ed  th a t th e  opinion of S tew art,J .,in  Johannes Muppu (S u p ra )w a s  obiter 
a n d  c a n n o t b e  a g re e d  upo n , th a t there was no a n a ly s is  of s e c tio n  6  o f th e  
P re v e n tio n  of F ra u d s  O rd in a n c e  a n d  th a t th e re  w a s  n o  c o m p a r is o n  w ith  
o th e r  a u th o rit ie s  like in S te w a rt, J . ’s ju d g m e n t.

It w o u ld  not b e  c o rre c t to  s ta te  th a t in Mary Nona’s c a s e , (Supra) th e  
C o u rt h a d  n o t g iv e n  d u e  c o n s id e ra tio n  to  th e  a p p lic a b ility  of s e c tio n  6  of 
th e  P re v e n tio n  of F ra u d s  O rd in a n c e  o r to  a p p lic a b le  c a s e  law . T h e  C o u rt 
h ad  e x a m in e d  th e  issue in q uestion  a n d  h a d  re fe rred  to  Johannes Muppu’s 
C a s e  (S u p ra ) a s  a  dec is ion  re lied  on b y  th e  C o u n s e l. A fte r co n s id e rin g  th e  
s u b m is s io n s  of th e  C o u n s e l a n d  th e  sa id  d ec is io n , C o u rt h a d  h e ld  th a t th e  
o p in io n  of S te w a rt, J. w a s  a n  obiter dictum. It a p p e a rs  th a t J o h a n n e s  
M u p p u  w a s  th e  o n ly  a u th o rity  a v a ila b le  on  th e  s u b je c t a n d  th e re fo re  it 
w o u ld  no t h a v e  b e e n  p o s s ib le  fo r th e  C o u rt to  h a v e  c o n s id e re d  a n y  o th e r  
ju d g m e n t, d e c id e d  by o u r C o u rts .

A ls o  if I m a y  re ite ra te , w h e n  th e re  is no  a m b ig u ity  in a  sp ec ific  p rovis ion  
th e re  w ill no t b e  a n y  n e c e s s ity  fo r  a n y  so rt of co n s tru c tio n . P o llo c k  C . B.
, in Miller v Solomons m  q u ite  c le a r ly  s ta te d  th a t,
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“If th e  la n g u a g e  u sed  b y  th e  le g is la tu re  b e  c le a r  a n d  p la in , w e  
h a v e h o th in g  to  d o  w ith  its policy o r im policy its jus tice  o r injustice, 
o r e v e n  its, ‘ab su rd ity1, its b e in g  fra m e d  ac co rd in g  to  o ur v ie w s  of 
righ t o r th e  co n trary , w e  h a v e  n o th in g  to  d o  bu t to  o b e y  it, an d  
a d m in is te r it a s  w e  find  it; a n d  I th in k  to  ta k e  a  d iffe re n t c o u rs e  is 
to  a b a n d o n  th e  o ffic e  of ju d g e  a n d  a s s u m e  th a t o f a  leg is la to r  
(e m p h a s is  a d d e d )”.

A  s im ila r v ie w  w a s  e x p re s s e d  b y  C o n n o r, J . in Nolon v  Cliford(u) w h e n  
it w a s  sp e c ific a lly  s ta te d  th a t,

“T h e  first a n d  m o s t im p o rtan t ru le  in th e  co n stru ctio n  of 
sta tu tes  is to  g ive  e ffe c t to  w ords  acco rd ing  to  th e ir g ram m a tic a l 
m e a n in g . If th a t m e a n in g  is c lear, th e n , w h e th e r an  a lte ra tio n  is 
m a d e  in th e  c o m m o n  law  o r th e  s ta tu te  law  o r not, a n d  w h e th e r  
o f a  s e rio u s  c h a ra c te r  o r not, is o f no  m o m e n t, e ffe c t m u st b e  
g iv en  to  th e  w o rd s  th e  le g is la tu re  h a s  u s e d .”

C o n s id e rin g  th e  a fo re m e n tio n e d  position  it is a b u n d a n tly  c le a r  th at th e  
w o rd s  g iv e n  in s e c tio n  6  o f th e  P re v e n tio n  of fra u d s  O rd in a n c e  w ith  
re fe re n c e  to  th e  p h ra s e  ‘by  the m arriage o f th e  testator o r testatrix ’ 
c o n v e y s  th e  m e a n in g  o f m o re  th a n  o n e  m a rr ia g e  of th e  T e s ta to r o r th e  
Testa trix  a n d  h as  not restricted  itself only to  th e  first m a rr ia g e  of th e  Testa tor 
o r th e  T es ta trix . In su ch  c irc u m s ta n c e s , o u t o f th e  tw o  d ec is io n s , w h ich  
c o n s id e re d  th e  e ffe c t o f th e  sa id  p ro v is ion , I a m  o f th e  v ie w  th a t th e  
o b s e rv a tio n  of W ije y e w a rd e n e  A .C . J ., in Mary Nona v  Edward de Silva 
(s u p ra ) re p re s e n ts  th e  c o rre c t pos ition  o f th e  s c o p e  a n d  a p p lica b ility  of 
section  6  of th e  P reven tio n  of F rau d s  O rd in a n c e  th a t a  will could  b e  revoked  
b y  th e  s e c o n d  m a rr ia g e  of th e  T e s ta to r s u b s e q u e n t to  th e  ex ec u tio n  of th e  
w ill.

F o r th e  a fo re m e n tio n e d  re a s o n s , I a n s w e r  th e  is s u e  in th e  a ffirm ative  
a n d  s ta te  th a t th e  las t w ill m a d e  b y  th e  T esta to r, n a m e ly  th e  d e c e a s e d  
M u th ia h  P a ra ra ja s in g h a m , w a s  re v o k e d  on h is  s u b s e q u e n t m a rr ia g e .

I acco rd in g ly  d ism iss  th e  a p p e a l a n d  affirm  th e  ju d g m e n t o f th e  C o u rt of 
A p e a l d a te d  3 1 .0 5 .2 0 0 2 .

T h e re  w ill b e  no  costs .

U D A L A G A M A , J., —  I agree.

F E R A N D O , J., —  I agree.

Appeal dismissed.


