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P riv y C ou n cil— A p p e a l thereto— D ism issa l f o r n on -p rosecu tion — “ D u e d ilig en c e ” —
P rin tin g o f record in C eylon — E n tru stm en t o f it to G overnm ent P rin ter— T im e
lim it f o r d eliv ery o f p rin ts to R eg istrar — C row n— Im m u n ity fr o m la ch es —
P rerog a tiv e rig h ts o f S overeign — A p p e a ls (P riv y C ou n cil) O rdin an ce (C a p . 85),
S ch ed u le, R u les 1 1 ,1 2 ,1 3 ,1 5 ,1 6 , 23, 25— A p p ella te P ro ced u re (P riv y .C ou n cil)
O rder, 1921, p a ra g ra p h s 6, 1 0 , 11, 1 2 , 13, 17, 18— In te rp re ta tio n O rdin an ce
(C ap . 2 ), s. 3— A d o p tion o f R o m a n D utch L am P ro cla m a tio n (C a p . 9)1 ss. 1, 2
— P rescrip tio n O rdin an ce (C ap . 55), s. 15.
In an appeal to the P rivy Council, final leave to appeal was granted on 25th
February 1959. The appellant (the Attorney-General) elected to print the
record in Ceylon. H e did n ot, however, deliver the prints o f the record to the
Registrar for examination and certification within the two months specified in
paragraph 11 o f the Appellate Procedure (Privy Council) Order, 1921. On 15th
April an application was made for extension o f time for the delivery o f the
prints. On 28th April an extension till 28th Ju ly was granted. On 16th July
an application for further extension o f four m onths’ time for the delivery o f the
prints was lodged on the ground that typew ritten copies o f the record for
transmission to the Government Printer had n ot been prepared b y the
Registrar. I t was heard on 18th September and on 21st D ecem ber was dis
missed on the ground that it was n ot properly constituted and was not duly
made as required b y th e statutes governing it.
On the same day the res
pondent filed the present application for dismissal o f the appeal on the ground
o f non-prosecution. Until the date o f this application no affidavit or statement
had been filed b y the appellant or on his b eh alf explaining the failure to deliver
the prints o f the record to the Registrar. B u t on 24th Decem ber the appellant
lodged a m otion 'applying for further four months’ time for delivery o f the
, prints o f the record to the Registrar on the ground that, although the ty p e
written cop y o f the b rief had been forwarded b y the Registrar to the Govern
ment Printer on 25th August 1959, the Registrar had inform ed,,in reply to an
inquiry made b y the Crown P roctor on 5th D ecem ber 1959, that he Was com' pelled to give priority to certain other more urgent w ork and hoped to sfehd
’ the p roof o f the prints o f the record b y 20th D ecem ber only.
.

Held, by B a s n a y a k e , C.J., and 'S i n n e t a m b y , J. (H. N. G. F e r n a n d o , J.,
dissenting), that the Attorney-General (appellant) did not exercise due diligence
within the meaning o f Rule 25 o f the Schedule-to the Appeals (Privy-Council)

- ’ Ordinance. The fact that-- the .Government Printer is selected .to print the
record does n ot release an appellant from his .duty to-deliver the prints-to the
Registrar within the, two months specified, in paragraph 11 o f the Appellate
Procedure (Privy Council) Order, 1921, or within such extended time as may
be granted under paragraph 18. The obligation is o n the appellant and n ot bn
the Registrar to have the record prepared subject to the Court’ s supervision..'
P e r B a s n a y a k e , C.J.— The Crown was- n o t exem pt from the du ty to .'show
due diligence in taking all the necessary steps for the purpose of-procuring the
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dispatch o f the record to England. I t was n ot open to the Crown t o rely on
the maxim nullum tem pos oceurrit regi.
P er S i n n e t a m b y , J.— Even though there was a laoh o f due diligence on the
part o f the officers o f the Crown, the maxim nullum tem pos oceurrit regi applied.
Laches cannot be imputed to the Crown unless the Crown has expressly or
impliedly agreed to be bound b y all the terms o f the Schedule Rules o f the
Appeals (Privy Council) Ordinance.

.^ P P L IC A T IO N made under Rule 25 o f the Schedule to the Appeals
(Privy Council) Ordinance.
E . B . 8 . B . G oom arasw am y,

with

N ev ille W ijera tn e

and

F . G . P erera ,

for Plaintiff-Petitioner.
M .

T iru ch elvcm , Q .G .,

Crown Counsel, and
Respondent.

H.

Solicitor-General, with V . T ennakoon, Senior
L . de S ilv a , Crown Counsel, for DefendantO ur. adv. vu lt.

June 10, 1960.
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asn ayake
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C.J.—

This is an application under R ule 25 o f the Rules in the Schedule to
the Appeals (Privy Council) Ordinance which reads as follows :
“ Where an appellant having obtained final leave to appeal, fails to
show due diligence in taking all necessary steps for the purpose o f
procuring the despatch o f the record to England, the court may, on an
application in that behalf made by the respondent, or o f its own
motion, on such notice to the parties as it shall think reasonable in the
circumstances, declare the appeal to stand dismissed for non-prosecu
tion without express Order o f His Majesty in Council, and the costs o f
the appeal and the security entered into by the appellant shall be
dealt with in such manner as the court may think fit to direct.”
On 25th February 1959 final leave to appeal to the Privy Council was
granted to the Attorney-General, the defendant in the action (hereinafter
referred to as the defendant). Although Rule 11 o f the Appellate
Procedure (Privy Council) Order, 1921, (hereinafter referred to as the
Order), makes it obligatory on the appellant, where he elects to print the
record in Ceylon, to deliver the prints thereof to the Registrar for examina
tion and certification within two months after obtaining final leave to
appeal, he did not do so. On 15th April an application was made for an
extension o f time for the delivery o f the prints. On 28th April an
extension till 28th July was granted. On 16th July a motion for a
further extension o f four months’ time for the delivery o f the prints was
lodged in the Registry. Although the rules do not provide for such a
course the plaintiff filed objections to this application on 24th August.
The objections were to the following e ffect:—
- (a) that the defendant had n ot shown due diligence in taking the
•necessary steps for the purpose o f procuring the despatch o f the
record to England,
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(6) that no proper application had been made fo r extension o i tim e
within the tim e allowed b y the rules,
(c) that the application was n ot properly constituted and was not duly
made as required b y the statutes governing it.
Those objections were heard on 18th September and on 21st Decem ber
this Court upheld the third ground o f objection taken b y the plaintiff
and refused with costs the defendant’s application for a further extension
o f tim e. On the same day the plaintiff filed this application. In an
affidavit lodged with the m otion o f 16th July 1959 b y the Proctor for the
defendant it was stated that typew ritten copies o f the record for trans
mission to the Government Printer had not been prepared by the
Registrar and that a further four months would be required for delivery
o f the prints to him.
The question for decision is whether the defendant has failed to show
due diligence in taking all the necessary steps for the purpose o f pro
curing the despatch o f the record to England. U ntil the date o f this
application no affidavit had been filed by the defendant or on his behalf
explaining the failure to deliver the prints o f the record to the Registrar.
B ut on 24th Decem ber the defendant lodged the follow ing m otion in the
R e g is tr y —
“ I file herewith my affidavit and on the facts and for the reasons
stated therein m ove in terms o f R ule 18 o f the Appellate Procedure
(P rivy Council) Order 1921 that Y our Lordships’ Court be pleased to
grant an extension o f further four m onths’ tim e for delivery oi the
prints o f the record to the Registrar under R ule 18 o i the aforesaid
Order.”
The affidavit referred to in the m otion does not explain the delay. It
merely recapitulates the steps taken since the date Of the grant o f final
leave. The follow ing are the relevant statements in i t :—
“ 3. As the prints were not ready for delivery to the Registrar,
Supreme Court, for examination and certification, an application for
extension o f tim e for delivery o f the said prints to the Registrar,
Supreme Court, was made on behalf o f the Defendant-RespondentAppellant by Solomon Christoffel Obeysekere de Livera, Proctor o f the
Supreme Court, on the 16th day o f July, 1959.
“ 4. The said application came up for hearing on the 18th day o f
September, 1959, and the Supreme Court b y its Order dated the 21st
day o f December, 1959, refused to entertain the said application on
the grounds that the said Solomon Christoffel Obeysekere de Livera
was not a Proctor duly appointed b y the Defendant-RespondentAppellant to act for him.
“ 5. The Defendant-Respondent-Appellant by his writing dated
the 22nd day o f December, 1959, filed in these proceedings appointed
me to act for him in connection with all matters relating to the applica
tion for leave to appeal to Her M ajesty in Council. .
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“ 6. Typewritten copy of the brief in the above numbered case was
forwarded by the Registrar, Supreme Court, to the Government
Printer on the 25th day o f August, 1959.
“ 7. On inquiry from the Government Printer for the reasons for
the delay in printing the said record in this case, I received his reply
dated the 11th day o f December, 1959, which is annexed hereto
marked ‘ X
The letter o f the Government Printer referred to in paragraph 7 reads :
“ Reference your letter o f the 5th instant, I have to inform you
that due to the Printing requests for the forthcoming Parliamentary
Elections the production programme o f this department had been
severely disorganized. •Highest priority has to be given to the printing •
o f Election work, however, it is hoped to send you the proof o f the
above by the 20th instant.”
To answer the question whether the defendant has failed to show due
diligence in delivering the prints o f the record to the Registrar, it is
necessary to ascertain the meaning o f the expression “ due diligence ” in
this context. The rule o f the interpretation o f statutes is that where
words or expressions are not defined in a statute they should be given
their ordinary meaning having regard to the context in which they
occur. It is proper to have recourse to standard dictionaries for the
purpose o f ascertaining the ordinary meaning o f words. According to
W ebster’s New International Dictionary “ diligence” means “ per
severing application, devoted and painstaking effort to accomplish what
is undertaken, assiduity.” According to the New Standard Dictionary
“ diligence” means “ assiduous and constant application to one’s
business or duty, careful and persevering effort to accomplish what is
undertaken ; proper heed or attention ; care ; caution ; especially in law,
the degree o f personal care, attention or effort due from one in a given
situation ; opposed to negligence.” According to the Oxford Dictionary
the word “ diligence ” means “ constant and earnest effort to accomplish
what is undertaken ; persistent application and endeavour; industry,
assiduity.” The word “ due ” when used as an attribute is defined in
the last mentioned dictionary “ Such as ought to be, to be observed, or
to be done; fitting, proper, rightful, such as is necessary or requisite for
the purpose; adequate; sufficient.” It is not necessary to quote the
meanings given in the other two dictionaries as there is no material
difference between them and the one in the Oxford Dictionary. The
New Standard Dictionary defines “ due diligence” as “ the degree of
care or diligence which one is lawfully bound to exercise.” This ex
pression is defined in Black’s Law Dictionary thus : “ Such a measure of
prudence, activity, or assiduity, as is properly to be expected from, and
ordinarily exercised by, a reasonable and prudent man under the par
ticular circumstances; not measured by any absolute standard, but
depending on the relative facts o f the special case ” .
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When the steps taken b y the defendant are examined in the light o f
the meanings appropriate to the context it is to m y m ind clear beyond'
doubt that no diligence whatsoever has been shown “ in taking all
necessary steps for the purpose o f procuring the despatch o f the reoord
to England” .
The judgm ent o f this Court was delivered on 14th Novem ber 1958 and
fo r over one year the defendant with all the resources o f the Crown at his
disposal has not been able to get a record consisting o f 100 typewritten
pages printed for despatch to England. The expedition with which
those who wish to appeal to the P rivy Council should act is indicated b y
B uie 11 o f the Order which provides that “ I f the appellant elects to
print the record or any part o f it in Ceylon, he shall deliver the prints
thereof to the Registrar for examination and certification within tw o
months after obtaining final leave to appeal” . I t is only in exceptional
cases that this period m ay be extended b y the Court under the power
granted b y R ule 18 o f the Order which reads : “ The Court may, for good
cause, extend the time allowed b y this Order for doing any act, notwith
standing that the time has expired ” . The defendant has n ot only failed
to deliver the prints within the time prescribed in R ule 11 bu t he also
failed to do so within the further period o f three months and what is
more even at the end o f a further four months for which period h e
unsuccessfully sought an extension the prints had not been delivered.
The position at the date o f this application was that the defendant had
neither delivered the prints nearly five months after the expiry o f the
extension given to him nor had he obtained further time to do so.
In
these proceedings the defendant has n ot chosen to file an affidavit or even
a statement to show what efforts he had made to get the printing done in
time. The plaintiff’s allegation o f the lack o f due diligence therefore
stands unrefuted and unexplained.
Even if it were permissible to
introduce into this application the facts stated in support o f the de
fendant’s subsequent motion o f 24th December for a further four months’
time, they do not show due diligence.
W ith the affidavit attached to the
m otion he has filed a letter from the Government Printer, in which the
latter states in answer to an inquiry made b y the Crown Proctor on 5th
December 1959 that owing to other urgent work he has not been able to
print the record. I f the Government Printer was too busy with other
work the defendant should have found another printer who was less
busy. Even as it would not be p roof o f due diligence, i f a private
individual were to say that the printer o f his choice regards his other
work as more urgent and is unable to deliver the prints in time, so w ill it
n ot show due diligence on the part o f the defendant who has chosen to
em ploy the Government Printer when he says that the printer o f his
choice is too busy to attend to the work in time. There is no provision
o f the statute or the rules that requires the records' o f cases to which the
Crown is a party to be printed b y the Government Printer and no other.
I f the Government Printer was unable to print the record with the
expedition with which it should have been done the defendant shouldhave employed a printer who was able to do so. I f he satisfied us that
2*------J. N. R 11349 (8/60)
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he approached all the available printers who undertook this class o f work
and that there was no one who would undertake to deliver the prints
within the time allowed therefor, that would he a circumstance that can
properly be taken into account in deciding whether there has been due
diligence on the part o f the defendant. There is no evidence that any
attempt was made to get the printing done b y another printer, nor is
there any material before us that any other printer would not have done
the work within the specified period o f two months or if that were
impossible within the extended period o f three months. The successful
litigant is not to be kept away from the fruits o f his success owing to the
tardy methods o f his opponent especially when the opponent is the
Crown with all the resources that it has at its command. The de
fendant has in this case not only not shown due diligence in taking the
steps necessary for the purpose o f procuring the despatch o f the record
to England but he has also been positively negligent in doing so.
The
Crown which should set an example to other litigents in acting timeously
in regard to steps which it has to take in legal proceedings has failed to
d o so in this case and far from being a good example has displayed a
tardiness which even a private individual should be ashamed of.
Before the expiration o f the further three months’ time granted to
him the defendant moved for an extension o f a further four months.
That motion was rejected as- it was made by a Proctor who had no
authority to act on his behalf.
Learned counsel for the Crown stated from the Bar that he believed
that the prints were ready on the date on which we heard the plaintiff’s
application, but there was no proof that they had been delivered to the
Registrar. Even if they were ready the defendant would not be able to
proceed without further application for an extension o f time beyond the
four months he has asked for. There can be no clearer indication o f the
defendant’s negligence than this. The motion he has filed is futile. No
useful purpose would be served by granting an extension o f four months
when it is evident that the defendant cannot satisfy the requirements of
the law even if it is granted. There is no other application before us nor
has there been any application to amend the motion. I cannot escape
the feeling that in the instant case the defendant has fallen far below the
standard one is entitled to expect o f the Crown as a litigant.
As an alternative argument the learned Solicitor-General submitted
that the Crown was not bound to act within the time prescribed by the
rules in the Schedule to the Appeals (Privy Council) Ordinance or in the
Appellate Procedure (Privy Council) Order, 1921, because one o f the
prerogative rights o f the Sovereign was that laches did not operate
against her. The maxim n u llu m tem p u s occurrit regi (no time runs
against the Sovereign), which expresses the same right in another form,
is, subject to the limitations placed on it from time to time by statute, a
part o f the prerogative o f the Sovereign o f England and part o f its
common law. In the course o f years it has been radically altered in that
country.
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The prerogative rights o f the Sovereign o f England, being a part o f
th e Common Law o f that country, do not autom atically becom e the law
•of C eylon ; because Ceylon being a ceded country the law o f the country
•continues until the Sovereign or the legislature changes it (M a y o r o f the
C i t y o f L y o n s v . M o n . E a st In d ia C o . *).
The law o f England obtains in
•Ceylon only to the extent to which it has from tim e to tim e been in
troduced by express enactment (vide Civil Law Ordinance V ol. I I Legis
lative Enactments p. 138). In the case o f this country it is only the
prerogative rights declared in the Letters Patent constituting the office
•of Governor-General (1947) that have been expressly introduced b y an
■act o f the Sovereign. Another o f the prerogative rights o f the Sovereign
is a matter o f express legislation b y our Legislature (s. 3 Interpretation
•Ordinance). In other respects the law governing the Sovereign’s rights
is the Rom an-Dutch Law. In fact far from introducing the common
law o f prerogative o f England the Sovereign expiressly b y the Proclama
tion o f 1799 declared that the Rom an-Dutcb Law was to be the law o f the
land. This is what the Proclamation says :
“ Whereas it is His M ajesty’s gracious command that for the present
and during H is M ajesty’s w ill and pleasure the temporary administra
tion o f justice and police in the settlements o f the Island o f Ceylon,
now in His M ajesty’s dominions, and in the territories and depen
dencies thereof, should, as nearly as circumstances w ill permit, be
exercised b y us in conform ity to the laws and institutions that sub
sisted under the ancient Government o f the United Provinces, subject
“to such deviations in consequence o f sudden and unforeseen emer
gencies, or to such expedients and useful alterations as m ay render a
departure thereform either absolutely necessary and unavoidable or
evidently beneficial and desirable. . .
“ 2. W e therefore, in obedience to H is M ajesty’s command, do
Hereby publish and declare, that the administration o f justice and
police in the said settlements and territories in the Island o f Ceylon,
with their dependencies, shall be henceforth and during H is M ajesty’s
pleasure exercised b y all courts o f judicature, civil and criminal,
magistrates, and ministerial officers, according to the laws and in
stitutions that subsisted under the ancient Government o f the United
Provinces, subject to such deviations and alterations b y any o f the
respective powers and authorities hereinbefore mentioned, and to such
other deviations and alterations as we shall b y these presents or b y any
future proclamation, and in pursuance o f the authorities confided to
us, deem it proper and beneficial for the purposes o f justice to ordain
and publish, or which shall or m ay hereafter be b y law ful authority
ordained and published.”
(Vol. I, Legislative Enactments, p. 108.)
This very question o f the prerogative that tim e does n ot run against
the Sovereign has been decided b y this court as far back as 1870 in a case
reported in Vanderstraaten’s Reports, 1870. A fter declaring that in
1 1 M oore, In d ia n A p p e a ls, 2 7 0 .
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Roman-Dutch. Law, the property o f the Fisc is subject to the ordinary
law and that the subject could acquire a prescriptive title to land as
against the-Fisc in the same way as he was entitled to acquire a title b y
prescription as against a fellow subject under the common law, the
judgment of the court proceeds thus :
“ The title to public lands in this country being notoriously a com
municable and transferable right,—not being ‘ extra eommercium ’, and
not pertaining or inherent to the ‘ majestas ’ or dignity o f the Sovereign
power, are identical in their nature with such property o f the ‘ Fisc *
as it is certain was subject b y Roman-Dutch law to the ordinary term
o f prescription, and being so identical are subject to the same general
law o f prescription as governed private lands prior to the Ordinance
8 o f 1834, viz., the ordinary Roman-Dutch Law term in case o f
immovable property, namely one-third o f a century.”
The subsequent Prescription Ordinance No. 22 o f 1871 which is the
one now in force has not affected the legal position o f the Crown as
stated above for the reason that the provision that saved the statute
from applying to the Crown then and in 1874, though not identical, is,
in so far as it affected the Crown, not substantially different. The
form er reads:
“ Provided, that nothing in this Ordinance shall in any way affect
the rights o f the Crown, or shall be taken to alter or annul any of the
provisions o f any law now in force in this Island, or which may here
after be passed for the prevention o f frauds and perjuries.”
The latter states:
Nothing herein contained shall in any way affect the rights o f the
Crown, or shall be taken to apply to any proceedings in any action for
divorce, or to any case in which special provision has been or may
hereafter be made for regulating and determining the period within
which actions may be commenced against any public officer or other
person.”
In dealing with the question whether the
the law o f Ceylon this court stated:

n u llu m tem pu s

rule is part o f

“ The case has next to be considered with reference to the question
whether that branch o f the R oyal Prerogative which is founded on the
maxim ‘ nullum tempus occurrit regi ’ is in force in Ceylon—for, if so,
the Roman Dutch law w ill not apply. I think it is not. The maxim
in question is a part o f the Prerogative Law o f the English Crown,
which Prerogative is a part o f the Common Law o f the ‘ Realm o f
England ’ , o f which Ceylon forms no p a rt: and Blackstone says,
respecting these territories which belong to the Crown, but which are
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no part o f the Kingdom ‘ the common Jaw o f England (as such) has no
allowance (nor authority), they being no part o f the m other country,
but distinct, though separate dominions’ , (1 Blackstone 108), a passage
which Stephen in his New Commentaries m ore precisely connects with
‘ conquered or ceded countries that have already laws o f their own ’
(1 Stephen Com. 99). I t follow s from the Common Law o f England
having no authority here, and from the R oyal Prerogative o f the
English Crown deriving its authority from the Common Law o f
England, that neither has that prerogative any authority in Ceylon,
except so far as the particular branch o f it claimed is (1) one necessarily
incident to Sovereignty, or except (2) it has been imposed on this
Colony b y the Crown in its legislative capacity, as a new law, or (3)
unless it already form ed part o f the law o f the country, as the pre
rogative o f its rulers, before conquest or cession. But each o f these
three positions is entirely independent o f the prerogative o f the English
Sovereign in particular, and o f the Crown Law o f England o f which
the latter is part.”
This-decision has remained unchallenged since 1870 and is undoubtedly
the law o f Ceylon. The considerations that govern a decision o f long
standing, especially one which affects the rights o f the Crown, are stated
b y Lord Sumner in G reat W estern R a ilw a y C o m p a n y v . B a ter (8 T . C. 231
a t 2 5 3 )th u s:
“ W here a decision which lim its the right o f the Crown has long
been unquestioned, far more practical weight attaches to this con
sideration o f lapse o f tim e than w ould have been the case had the
decision been the other way. In these contests the subject is always
a t a great disadvantage. Decisions in favour o f the Crown m ay often
go unchallenged n ot because their correctness is generally recognised,
b u t because no private person can face the cost o f disputing them.
Decisions to the contrary effect stand in a very different position. The
. Crown is always very ably advised, in Revenue as in other matters,
and for an appeal against the doubtful ruling affecting income tax the
funds can always be found.”
W ith those observations I am in entire agreement.
The contention o f the learned Solicitor-General is against our law and
cannot be upheld. The Crown cannot claim immunity from its laches.
I t seems incongruous that the Sovereign should appeal to herself, for
that is what the Crown is seeking to do, unless it is claim ed that the
Queen o f Ceylon is appealing to the Queen o f England, in which case
there would arise the question what jursidiction has the Queen o f England
over Ceylon ? B e that as it may, if the Crown cannot reach the Judicial
Committee o f the P rivy Council except through the procedure prescribed
in the statute and the rules whose aid. it is seeking to invoke, may it
invoke the aid o f those provisions that are to its advantage and ignore
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those that are n ot? I f that were permitted the Crown would be in .a
position to delay justice to the subject and deprive bim o f the benefit o f
decisions in his favour by applying for leave to appeal to the Privy
Council and taking no steps thereafter. The B ritish. Sovereign ..wasbound by the Magna Carta not to deny or delay justice to the subject.
The successor o f that Sovereign has not been clothed with greater powersand is therefore bound b y those same restrictions. Acting timeously isan essential part o f the appellate procedure prescribed in the Appeals(Privy Council) Ordinance and its rules
The Crown is therefore not.
entitled to ignore the rules designed for the speedy despatch o f legal
business if it invokes the aid o f that Ordinance. Section 3 o f the Inter
pretation Ordinance is o f no avail in this instance. That section reads
“ No enactment shall in any manner affect the right o f the Crown,
unless it is therein expressly stated, or unless it appears b y necessary
implication that the Crown is bound thereby.”
The right o f the Crown means the existing right (D om in ion B u ild in gC orporation v . T h e K i n g 1).
I f the Crown has a right to go to the Privy
Council independently o f the Appeals (Privy Council) Ordinance it is.
free to do so and that Ordinance does not bar such a right. It is not
claimed in the instant case that it has such a right. There is thereforeno right o f the Crown that is affected b y the Ordinance or its rules. The
word “ affect ” in a context such as this means affect injuriously (seere S ilver B r o s. L td 2). The Crown is seeking to take advantage o f theOrdinance, which it is perfectly entitled to do. It must then com ply
with its provisions and cannot claim to- disregard the very law whose aicL
it invokes. I f it seeks to appeal under the Ordinance it must show due
diligence in taking all the necessary steps for the purpose o f procuringthe dispatch o f the record to England. I f it does not, then the con
sequence prescribed in the Ordinance will visit it in the. same way thatit does any other litigant.
The plaintiff’s prayer for a declaration that the appeal o f the defendant,
do stand dismissed for non-prosecution is granted with costs.

H. N. G.

Fernando,

J.—

This is an application made under Rule 25 o f the Rules in the Scheduleto the Appeals (Privy Council) Ordinance, (Cap. 85), for an order -dec
laring that an appeal to Her Majesty in Council stand dismissed for non
prosecution. The appeal in question, which was from a judgment o f thisCourt delivered on 14th November 1958, was preferred by the AttorneyGeneral, to whom I w ill for convenience refer as “ the appellant ” . The.
opposite party who is the present petitioner is the respondent to that appeal
and w ill be referred to as “ the respondent ” . The ground o f the applica1 (1933) A . C. 533 at 549.

2 (1932) A . C. 514 at 523.
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tion under R ule 25 is that the appellant failed to show due diligence.in
taking all necessary steps for the purpose o f procuring the dispatch o f the
record to England. For the purpose o f considering the application it is
useful to set out seriatim certain relevant dates:—
9th December 1958— Application for conditional leave.
19th December 1958— A pplication for conditional leave granted.
15th January

1959— A pplication for final leave.

25th February 1959— A pplication for final leave granted.
9th March

1959—Request b y appellant’s proctor to the Registrar
o f the Supreme Court for arrangements to be made
“ to let the Governm ent Printer have the record
as early as possible so th at the print may be
tak en -in hand im m ediately” .

6th August

1959— The Registrar inform ed the appellant’s proctor
that the typescript (o f the record) was ready and
the proctor was requested to examine the types
cript before transmission to the Government.
Printer.

25th August

1959— The Registrar forwarded the typescript to the
Government Printer for printing.

5th December 1959— The appellant’s proctor inquired from the Govern
ment Printer w hy the printing had been delayed.
11th December 1959— The Printer replied that it was hoped to send the
proof b y 20th December and stated that “ due
to printing requests for the forthcom ing parlia
mentary elections the productions programme o f
this department had been severely disorganized
B y affidavit the Government Printer has also
stated that the printing o f the record had to be
delayed because o f priority work in connection
with the Emergency (presumably the Emergency
declared under the P ublic Security A ct and in
existence during October and Novem ber 1959)..
14th December 1959— A proof o f the printed record was forw arded b y
the Printer to the Registrar.
9th January

I960— The final p roof o f the record was forwarded b y
the Printer to the Registrar.

21st December 1959— The respondent filed the present application.

O f the grounds relied on in the application dated 21st December 1959
counsel for the respondent was not able to press those set out in
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paragraphs 11 (d) and (e) o f his petition. The following were the grounds
set out in paragraphs (a), (6) and ( c ) :—
“ (a) the Defendant-Appellant and his Agent have generally failed
to show due diligence in taking the necessary steps for the purpose o f
procuring the dispatch o f the record to England, and in the prosecution,
o f the appeal, and in particular, in regard to the typewritten copies o f
the record; (6) the tim e for the delivery o f the prints o f the record
o f the appeal to the Registrar o f Your Lordships’ Court expired on the
28th July 1959, and there being no application now pending for further
extension o f time, the Defendant-Appellant and his Agent have failed
to exercise due diligence in the matter as required by L a w ; (c) the
delay in procuring the dispatch o f the record to England and in the
prosecution o f the appeal is mainly due, inter alia, to- the negligence
o f the Defendant-Appellant and his Agent in regard to the filing of
Proxies, as set out in paras 8 and 9 h ereof; ”
It is convenient to dispose firstly o f the grounds set out in paragraph
( c ).
The Appellate Procedure (Privy Council) Order, 1921 (Subsidiary
Legislation Vol. 1 page 468) provides in paragraph 11 that if the appellant
elects to print the record in Ceylon, he shall deliver the print thereof for
examination and certification within two months after having obtained
final leave to appeal. In the present case therefore the record was due
fo r delivery on 21st April 1959. But an application for the extension
■of the time was made under paragraph 18 o f the same Order on 15th April
1959 and this Court on 28th April 1959 extended until 28th July 1959
-the time for the delivery o f the printed record. In anticipation o f this
•extension being insufficient an application for a further extension o f time
was made on 16th July 1959, but objection to that application was taken
h y the respondent on the ground that it had not been made by the proctor
for the time being empowered in terms o f pargraph 6 o f the same Order
to act for the appellant in connection with the appeal. Argument was
heard on this objection and this Court on 21st December 1959 upheld
the objection and refused the appellant’s application for a further ex
tension o f time on the ground that the application had not been made
b y the proctor on record.
It should be apparent that the respondent cannot substantiate the
allegation in paragraph 11 (c) o f his present petition that the delay in
procuring the dispatch o f the record to England was mainly due to the
negligence o f the appellant or his agent in regard to the filing o f Proxies.
Even if the proper proctor had made the application in July 1959 for a
further extension o f time and such an extension had been granted, would
it have followed that the Registrar o f the Supreme Court could or would
have provided the typescript o f the record on a date earlier than 25th
August 1959, and would it have follow ed that the Government Printer
would have completed the printing earlier than 9th January 1960 ? In
m y opinion the refusal o f the application for the further extension, on
the ground o f the lack o f the proper appointment o f the proctor making
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it, was quite unconnected with the activity or want o f activity o n '
the part o f the Registrar and the Government Printer, and cannot in any
sense be regarded as the cause for the delay, i f any, in the preparation
and printing o f the record.
The above summary relating to the appellant’s application for ex
tensions o f tim e for delivering the record show that at the time when the
respondent made his present application under R ule 25 there was not in
force any order o f this Court extending beyond 28th July 1959 the time
allow ed for the delivery o f the record. In paragraph 11 (b ) o f his
petition the respondent relies on this circumstance as showing a lack o f
due diligence. Expressed in different language, the ground urged is that
i f a respondent to an appeal comes to this Court under R ule 25 on the
day after the expiration o f the period previously allowed for the delivery
o f the printed record to the Registrar, he must succeed for the simple
reason that on that day no “ extension order ” is in force. I think the
answer to this argument is to be found in paragraph 18 o f the 1921
O rder:— “ The Court may, for good cause, extend the tim e allowed by
this Order for doing any act, notvn th stan din g that the tim e h as ex p ired ” .
That paragraph contemplates that an extension o f time m ay be allowed
for good cause “ notwithstanding that the time has expired
but the
paragraph could be rendered a mere nullity by a wary respondent if the
true position is that he must necessarily succeed if his application under
R ule 25 is made before the appellant invokes paragraph 18. In the
present case moreover the appellant’s, application o f 16th Ju ly 1959 was
pending in this Court until 21st December 1959 when the reserved
judgment was delivered. The reason for the omission o f the appellant to
make a fresh application for a further extension o f time is apparent. The
appellant’ s proctor presumably awaited the judgm ent o f this Court
before filing a fresh application under paragraph 18 which he did with
sufficient expedition on 24th December 1959. In m y opinion therefore
the fact that no application for a further extension o f time was pending
on 21st Decem ber 1959 does not establish any want o f due diligence
contem plated in R ule 25. In fa ct counsel for the respondent did not
argue that the omission o f the appellant to file under paragraph 6 o f the
1921 Order an appointment o f the proctor who made the application o f
16th July 1959 constituted want o f diligence.
R ule 25 contemplates that an appellant must show

flu e d iligen ce in

taking a ll n ecessa ry ste p s f o r the p u rp o se o f p rocu rin g the dispa tch o f the

to England. The steps required b y the Rules and the Order
comprise (in a case where the record is to be printed in C eylon ):__

record

(i) the preparation o f the record, i.e. o f “ the aggregate o f papers
relating to an appeal . . . proper to be laid before Her
M ajesty in Council on the hearing o f the app eal” (Vide de
finition o f “ record ” in section 2 o f Cap. 85),
(ii) the paym ent o f the fees prescribed b y the 1921 Order for the
preparation, examination, certification, and transmission o f the
record,
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(iii) the exclusion (in consultation with the Registrar and the oppositeparty) o f documents which are not relevant to the subjectmatter o f the appeal.
(iv) the delivery o f the printed record to the Registrar within two
months after the date o f the grant o f final leave to appeal, o r
within such further time as the Court may allow under para
graph 18 o f the Order.
Rule 11 states that the preparation o f the record shall be subject to
the supervision o f the Court, and Rule 12 that the Registrar as well asthe parties and their legal agents shall endeavour to exclude from the
record all unnecessary documents. These provisions read together with,
the definition o f “ record ” appear to indicate that the aggregate o f
relevant papers has to be collected together and when so collected wilL
constitute “ the record ” , which is ultim ately to be printed and there
after transmitted to the Privy Council. Having regard to the fact that,
the original papers would be in the custody o f the Registrar and should,
not except in very special circumstances be allowed out o f his custody,,
and having regard to the provision in Schedule 1 to the 1921 Order
which imposes a charge payable to the Registrar “ for fair copying therecord and examining the transcript th ereof” , it would seem that the
practice prevailing in the office o f the Registrar is, in the absence o f any
explicit provision in the Rules or in the Order, the only appropriatepractice which could have been adopted. That practice is for theRegistrar to prepare in accordance with instructions given by the
appellant a transcript o f the aggregate o f relevant papers, which trans
cript is utilized for the purposes o f printing the record. And where-the Government Printer is the chosen agency for the printing, it is
the Registrar who transmits the transcript to the Printer, though of'
course he would do this as the agent o f an appellant.
In my view, what Rule 25 contemplates is that the steps which
I have mentioned in the tw o last preceding paragraphs are the stepswhich should be taken with diligence b y an appellant. The ground
relied on by the respondent in paragraph 11 (a) o f the present petition,
is that they were not diligently taken.
I t has not been urged that the appellant delayed to apply to the
Registrar for the preparation o f the record for printing; he made thenecessary request to the Registrar on 9th March 1959, ten or twelvedays subsequent to the date when final leave to appeal was granted.
But it is urged that there was a lack o f diligence in that the appellant
did not between 9th March 1959 and 25th August 1959 (on which datethe Registrar transmitted the typescript to the Government Printer)
communicate with the Registrar with a view to having the preparation,
o f the typescript expedited. In this connection it was even suggested
that the appellant should, when he did not for some time receive notice
from the Registrar that the transcript was ready, have written again
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to the Registrar to ascertain whether his request for the preparation
o f the record had been received b y the R egistry. W ith respect I see
little or no justification for this suggestion. W hether the letter o f 9th
March 1959 had been sent b y post or else b y hand, and notwithstanding
the delays and failures o f postal delivery experienced in this country
for some tim e, I think that a person who forwards a letter through
normal channels to a Government department would be quite entitled
to assume that the letter would be duly received.
In any event
paragraph 17 o f the 1921 Order provides for the keeping in the Registry
o f a Minute Book open to inspection b y parties and the Minute B ook
shows that the letter o f 9th March was duly received, so that there was
nothing which the appellant need have done in anticipation o f a hypothe
tical failure o f delivery. The principal suggestion in this context is
that (to em ploy a word I used during the argument) the appellant should
have kept on h arassing the Registrar in order to persuade or compel
him to conclude the preparation o f the transcript earlier than the actual
date o f completion. Keeping in mind that the Registrar is. a public
officer, that it was his duty as such to have the transcript prepared,
that he was paid the statutory fee for a transcript, and that he is the
principal officer o f the Supreme Court which is charged by Rule 11
with the supervision o f the preparation o f the record, I cannot agree
that R ule 25 requires an appellant to make any special effort to expedite
the preparation o f a transcript. I think on the contrary that any partyappellant is quite entitled to assume that the Registrar would have a
transcript prepared as expeditously as the exigencies o f his department
would permit. In the absence o f any evidence indicating any undue
delay on the part o f the Registrar and o f further evidence indicating
that under pressure o f constant reminders the Registrar would have
given special preference to the preparation o f this particular transcript,
I would hold that the relevant Rules did not require the appellant to
address any communication to the Registrar other than his letter o f 9th
March 1959. The length o f the period 9th March 1959 to 25th August
1959 does n ot operate as a res ip sa loq u itu r establishing that the period
was extraordinarily long or that either the Registrar or the appellant
was guilty o f any lack o f diligence.
The present case was one in which the appellant elected to print the
record in Ceylon. According to the practice as I have pointed out above
the printing could not commence until the Registrar furnished the
necessary transcript o f the record. That function, o f furnishing the
transcript, cannot be said to be performed b y the Registrar as the agent
o f the appellant, and must be regarded as an official function o f the
Registrar in his capacity as such. In a case where the appellant elects
to print the record in England the Judicial Committee Rules o f 1957
expressly regulate the procedure. The Ceylon Registrar in such a case
prepares the transcript ju st as he does in a case where the record is to be
printed in Ceylon. That transcript is transmitted to the Registrar o f
the Privy Council who furnishes a certified copy o f it to the appellant
to be utilized for the preparation o f the print. The procedure expressly
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provided for in the Judicial Committee Rules makes it abundantly clear
that the Registrar o f the Ceylon Court in preparing the transcript
performs an official duty and is not merely the agent o f the appellant.
I f then in the present case the appellant had elected to print the record
in England could it possibly be suggested, having regard to the time
actually taken b y the Registrar o f the Supreme Court to prepare the
transcript, that the transcript would have been ready for transmission
to England earlier than 25th August 1959 ? Rule 25 surely would not
have operated against the appellant in that event. In my opinion the
fact that in the present case the transcript prepared by the Registrar
was intended for delivery to the appellant in C eylon , and n ot to the
R eg istra r o f the P r iv y C ou n cil, cannot in reason make any difference in
determining the question whether the appellant was or was not diligent.
I pass now to the question whether or not the appellant was diligent
in the matter o f having the record printed by the Government Printer.
Here again it would be in my opinion arbitrary to hold that the mere
length o f the period August 25th 1959 to January 9th 1960 conclusively
establishes that the time taken by the Printer was unduly long. Two
circumstances cannot be ignored in this connection: the first that the
Government Printer is the normal agency entrusted with printing for
Government departments, and the second that there is no room for the
supposition that the Government Printer may not have dealt with this
request for printing as expeditously as lay in his power. While prim a
fa c ie one might have expected the printing in the present case to have
been completed much earlier than it actually was, the statement b y the
Government Printer in his letter o f 11th December 1959 and the state
ment in his affidavit satisfactorily establish the reason for the apparent
delay in the completion o f the work. I do not agree that the appellant
showed lack o f diligence in omitting to remind the Printer o f the
urgency o f the work, nor, having regard to the Printer’s explanation,
can I agree that reminders would necessarily or probably have resulted
in greater expedition.
For these reasons I would hold that the want o f diligence referred to
in Rule 25 has not been established. In view o f this conclusion it is
unnecessary to consider the further submissions o f the Solicitor-General
that the Crown cannot be held guilty o f laches.
I would dismiss the application with costs.

SlNNETAM BY,

J.—

I have seen the judgment prepared b y m y brother H. N. G. Fernando, J .
but I regret that I am unable to agree with his view that the AttorneyGeneral has, in the prosecution o f this appeal, exercised due diligence
within the meaning o f Rule 25 o f the Schedule to the Privy Council
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Ordinance N o. 31 o f 1909 (Cap. 85). I propose to follow the nomen
clature adopted b y m y brother for the purpose o f convenience, and refer
to the Attorney-General as the appellant and the petitioner o f this
application as the respondent in what follow s.
The appellant applied to this Court for leave to appeal to the P rivy
Council from a judgm ent which was pronounced in favour o f the res
pondent. Conditional leave was granted on 19th December, 1958, in
terms o f the Schedule R ule N o. 3 o f the Appeals (P rivy Council) Ordi
nance N o. 31 o f 1909 (Cap. 85) and final leave to appeal on 25th February,
1959.
The matters which require the consideration o f this Court relate to the
steps taken thereafter b y the appellant. R ule 25 o f the Schedule Rules
expressly states that
“ the appellant who has obtained final leave to appeal shall pro
secute his appeal in accordance with the Rules for the tim e being
regulating the general practice and procedure in appeals to Her
M ajesty in Council.”

I t w ill be seen that this R ule imposes on the appellant the obligation to
take the necessary steps in accordance w ith the R u les and the necessary
steps required to be taken are to be found in the Schedule Rules as well
as in an Order made b y the Supreme Court, under the provisions o f
Section 4 o f the Ordinance. The Order, which carries the short title o f
“ Appellate Procedure (Privy Council) Order 1921 ” , is in numbered
paragraphs. The steps to be taken b y an appellant must therefore be in
accordance with this Order as well as with the provisions o f Cap. 85.
There are also certain Rules mainly confined to procedure in England
and regulating the steps to be taken when the record is printed in
E n glan d: they are to be found in the Judicial Committee Rules 1957.
In the main, where the printing o f a record is to be done in Ceylon, the.
requirements o f the Judicial Committee Rules have been incorporated in
the Schedule Rules as well as in the Order.
A fter the granting o f final leave to appeal, paragraph 11 o f the Order
im pliedly imposes upon the appellant the duty o f electing to print the
record either in Ceylon or in England. I f the record is to be printed in
England, all that the appellant is required to do is to see that the record
required for the purpose o f the appeal is prepared b y the Registrar in
accordance with the Rules laid down b y the Judicial Committee, which,
as I said earlier, are the same as those set out in Rules 11, 12 and 13 o f
the Schedule Rules and in paragraph 10 o f the Order. For the purpose
o f meeting the costs o f translating, transcribing, indexing, and trans
m itting to Her M ajesty in Council a correct cop y o f that record, and for
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the purpose o f meeting the fees payable to the Registrar for examining
and certifying the record, the conditions imposed under Schedule Rule
3 required the defendant to deposit Rs. 300 in Court. This.had been done
prior to the grant o f final leave. There was thus left to the appellant
the duty o f getting the record, as defined in the Ordinance, prepared
either for the purpose o f transmitting it to England for printing there or
for the purpose o f getting it printed here. Schedule R ule 23 in. m y
opinion imposes on the appellant, and hone other, the obligation to take
these steps. N o doubt Schedule Rules 12 and 13 place on theRegistrar
as well as on the parties the task o f reducing the bulk o f the record b y
excluding unnecessary documents e t c ; but the obligation to see that the
record is prepared correctly is, nevertheless, upon the appellant. That
is made clear b y paragraph 10 o f the Order which provides that the
appellant shall serve on the respondent a list o f the documents that he
considers necessary, and after receipt o f the respondent’s list, if there are
any additional documents that the respondent considers necessary,
within 3 days o f its receipt, to lodge the same with the Registrar. It
seems to me that the Registrar’ s function under Schedule Rules 12 and 13
is to assist the parties in deciding what documents are necessary but he
cannot, on his own, leave out any document which either party wants
in clu ded; for under Rule 12 he has to indicate in the index o f papers
that a particular document is included at the request o f one party and
has been objected to by the other. Where a dispute arises in connection
with the preparation o f the record, it has to be referred to the Court
under Schedule Rule 11, which states that the preparation o f the record
shall be subject to the supervision o f the Court. Section 2 o f Cap. 85
defines a “ Court ” to mean one, two or three Judges o f the Supreme
Court, and clearly “ Court ” does not mean the R egistrar.. Paragraph 11
o f the Order imposes upon an appellant, not only the duty o f electing
whether the printing is to be done in Ceylon or in England, but also the
duty o f delivering the prints, if they are printed in Ceylon, for examina
tion and certification by the Registrar within 2 months o f the granting
o f final leave. That is a necessary step which has to be taken before the
record can be transmitted to England for under paragraph 12 o f the
O rder: “ if a necessary requirement o f the Order or o f the Schedule
Rules have not been complied with, the Registrar is prohibited from
forwarding the record to the Privy Council.”
In my opinion, therefore, the steps which the appellant is required to
take with due diligence after obtaining final leave, for the purpose o f
procuring the despatch o f the record to England, may be summarised as
follows :— He has first to take steps for the preparation o f the record in
terms o f Schedule Rules 12 and 13, and in terms o f paragraph 10 o f the
Order. He has then; if he elects to print the record in Ceylon, to deliver
the prints to the Registrar for examination and certification within two
months o f the final leave being granted. He has also to take such steps
as are necessarily incidental to the performance o f these two functions.
It is to be noted that, where the record is to be printed in England,
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Schedule Rule 16 requires the Registrar to transmit .one certified, copy
<only o f such record ; while i f the record is to he printed in Ceylon,
.Schedule Rule 15 requires the Registrar to transmit to the P rivy Council
forty copies one o f which shall he certified. Paragraph 11 o f the Order
•suggests that what has to he certified is one o f the printed copies where
the printing is done in Ceylon and not the transcribed typed copy. This
is consistent with the Judicial Committee Rule 13, which obviously refers
to the printed copies as it provides that forty copies o f the record shall be
forwarded one o f which only shall be certified by the Registrar. Having
regard, therefore, to the fact that it is the appellant who has to deliver
the prints to the Registrar within tw o months under paragraph 11 o f the
Order, it is his duty to see that all the steps necessary for the purpose o f
fulfilling this obligation are taken within the time allowed.
In the present case having obtained final leave on 25th February,
1959, all that the appellant did was to request the Registrar to forward
•the record as early as possible to the Government P rin ter; vide document
R I annexed to the affidavit o f the Crown Proctor. Having done that,
he had taken no further steps to see that the printed copies were available
w ithin the tw o months provided for in paragraph 11 o f the Order. The
practice obtaining in the Registry, as m y brother Fernando, J. has
pointed out, is for the parties to leave it to the Registrar to inform them
when the typed script is ready and to request them to examine it before
it is certified. That examination is generally done no doubt in the
R egistry but the obligation nevertheless to send it to the printer for
-printing is upon the appellant. H e could select his own printer, though
under the Judicial Committee R ule 24, where the printing is done in
England, it is the Registrar o f the P rivy Council who has to get the
printing done. In this case the appellant being the Attorney-General,
■the printer selected was the Government Printer, though it would have
"been quite open to the appellant to have selected a private Press. The
mere fact that there has been in existence the practice o f parties availing
-themselves o f the services o f the Registrar in the preparation o f the
Tecord does not, in m y opinion, afford an excuse for non-com pliance with
-the express provisions o f the O rder: a practice, however convenient,
oannot override the law. I t is the appellant’s duty- to obtain a copy o f
the record, get it printed, corrected, and subm it the printed copies to the
Registrar for certification under paragraph 11 o f the Order. He is not
•entitled to fall back upon a practice, which came into existence for his
•own Convenience and which he follow ed at his own risk, and put the
blame on the Registrar for the delay. In m y view, it was his duty to
see that a type-script copy was ready for printing in sufficient time to
•enable him to deliver the prints to the Registrar within tw o months or
within such extended time as m ay be granted under paragraph 18.
Schedule R ule 25 requires an appellant to show due diligence in taking
the necessary steps. Due diligence, I take it, means that degree o f care
•and attention which the “ pater familias ” o f the Roman Law or “ the
reasonable man ” o f the English Law is expected to take in matters
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relating to his own personal affairs. W hat then is the care one would
expect an appellant to take when he has obtained final leave. One
would expect him to take all such steps as are necessary and within his
power to com ply with the requirement that within tw o months the
prints should be in the hands o f the Registrar.
In the present case, the appellant obtained an extension o f time for
delivery o f the prints under paragraph 18 o f the Order till 28th 'July,
1959. One may assume, therefore, that when the application for ex
tension o f time was made on the 15th April, 1959, the Court did not
consider the appellant guilty o f lack o f due diligence; one may also
assume that the Supreme Court as well as the appellant considered that
the extended time granted was sufficient for the purpose. The Registrar
is a busy man with many duties to perform and unless he is reminded o f
the Order o f the Supreme Court the preparation o f the record in an appeal
may either escape his attention or be put off and preference given to
some other duty. No evidence has been placed before this Court to
establish inability on the part o f the Registrar to attend to this work
earlier; the record incidentally when printed comprises o f only 69
folios. The least one would have expected o f an appellant was for such
a person to ascertain from time to time what the position was in order to
see whether the Supreme Court Order would be complied with. The
Attorney-General did nothing o f that kind. He kept perfectly quiet and
left it to the Registrar to take his own time in the preparation o f the
record. He did not for a moment consider the possibility o f any further
application for extension o f time being resisted nor did he contemplate
the need for a “ good cause ” to exist in order to support any further
application for extension o f time. I t '“should be noted that the Rules,
as I have endeavoured to show, cast the obligation on the appellant and
not on the Registrar to have the record prepared subject to the Court’s
supervision, and if the Registrar performs certain functions in order
purely to assist a party to do so, it seeins to me that delay or slackness or
just indifference on the part o f the Registrar w ill not afford an excuse
sufficient to meet an allegation that the appellant had failed to exercise
due diligence. The delay that often takes place in Government de
partments is well known and the appellant must be aware o f it. He
made no effort to cause the preparation o f the record to be expedited.
A request from the Attorney-General for early attention and a reminder
that an order o f the Supreme Court had to be complied with within a
specified time coupled with an offer o f assistance would, I have not the
slightest doubt, have resulted in the matter being given prompt attention.
In this case, apart from writing a letter to the Registrar on the 9th
March, the appellant did nothing except to apply twice to this Court for
extension o f time, one was in April, 1959 and the second in July, 1959.
The second application was refused, because the proctor who made the
application on behalf o f the Attorney-General had not been properly
appointed. So far as the Registrar was concerned, the appellant did
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nothing either to ascertain what the present position was or to inquire
why there had been a delay or to remind him that time had been granted
only till 28th July, 1959. I t was only on the 25th August, 1959, that the
Registrar, acting, as one must on the facts assume, as agent o f the
appellant, forwarded a copy to the Government Printer for printing. I
note that m y brother Fernando, J. has referred to steps the Registrar
is required to take under the Judicial Committee Rules. The Registrar
under R ule 14 o f the Judicial Committee Rules is required to forward a
certified copy o f the R ecord to the Registrar o f the P rivy Council and
Rules 17 and 18 contain provisions similar to Schedule Rules 12 and 13 o f
Cap. 85, but I take it that the P rivy Council Rules only deal with steps
that have to be taken after a certified copy has reached England. In
regard to the steps to be taken prior to that the parties are governed b y
the provisions o f Cap. 85 and b y the Appellate Procedure (Privy Council)
Order o f 1921. I t is to be noted that Schedule R ule 11 rather suggests
that the preparation o f the record is a matter requiring the attention o f
the parties and not o f the Registrar. Even if one is to infer from the
rates fixed in the Schedule to the Appellate Procedure (Privy Council)
Order that the duty o f fair copying the record is cast on the Registrar, I
do not, with great respect, agree that the appellant is thereby absolved
from any responsibility in regard to the performance o f his duty.
For the above reasons I would hold that there has been lack o f due
dih'gence on the part o f the appellant, and ordinarily the appeal should
under Schedule R ule 25 be declared to stand dismissed for non-pro
secution ; but it was urged on behalf o f the appellant that, even i f the
Crown was guilty o f not exercising due diligence, the maxim “ nullum
tempus occurrit regi ” applies and laches cannot be imputed to the
Crown. The K ing, it has been said b y high judicial authority, is not
bound b y the omissions, neglects and blunders o f his officers. This
privilege was originally founded upon the preoccupation o f the K ing with
the welfare o f the whole Kingdom and the injustice o f prejudicing the
Crown because o f the remissness o f his officers. W hat ever the origin, the
rule is perfectly well established and has been long acted upon, vide
C row n P roceed in gs b y B e ll (1 9 4 8 ed ition ) at p a g e 7 7 .
That clearly is the
law in England. I t was at one stage contended that in so far as the
privileges o f the Crown are concerned it should be governed, so far as
Ceylon is concerned, not by the English law but b y the Rom an Dutch
Law. •This point appears to have been first taken in a case reported in
V anderstraaten’s R ep o rts (1 8 6 9 -1 8 7 1 )
at p a g e 8 3 .
In that case, the
Supreme Court held that the Common law o f England had no authority
in Ceylon and that the R oyal Prerogative o f the English Crown does not
exist in Ceylon except in so far as a particular branch o f it (1) is claimed
as necessarily incident to sovereignty, or (2) has been imposed on this
Colony b y the Crown as new law , or (3) unless it form s part o f the law o f
the country before conquest. For these reasons the Court held in that
case that prescription in respect o f im m ovable property can be made the
basis o f a claim against the Crown and gives rise to title based on adverse
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possession for a third o f a century. Whatever the true position may be
in regard to the grpunds o f that decision, it has long been accepted that
prescription in respect o f immovable property can always be pleaded
against the Crown. The ratio decidendi o f the case reported in Vanderstraaten’s Reports does Dot support the view taken by our Courts in
respect o f the Crown’s liability in tort. That immunity is well established
as a prerogative right which the Crown enjoys. It is neither a necessary
incident o f sovereignty, nor has it been imposed as a new law, nor is it
claimed to be part o f the law o f the country before conquest. I t is
based solely on the R oyal prerogative which the King enjoys id England,
vide T h e C olom bo E lectric T ra m w a y C o. v . T h e A tto rn ey-G en era l1. ' In the
latter case, the dictum o f Lord Watson in T h e L iqu idators o f the M a ritim e
B a n k o f Canada v . T h e R eceiver-G en eral o f N ew B ru n sw ick 2 to the
following effect was quoted with approval:—
“ The prerogative o f the Queen when it has not been expressly
limited by local law or statute is as extensive in Her Majesty’s colonial
possessions as in Great Britain.”
I t was also held that the immunity o f the Sovereign from liability to be
sued in tort was not abandoned either expressly or by necessary impli
cation.
The same view has been taken in South Africa where also the
Roman Dutch Law prevails. In U n ion Governm ent o f South A fric a v.
T on k in 3 Innes, C.J., while holding that prescription would run against
the Crown in respect o f property readily alienable, the King’s prerogative,
save where duly modified, is the same in the several parts o f the Empire,
and the position o f the Crown under a Statute to which the Crown is a
party must be interpreted according to the English principles o f .con
struction. Both the South African Courts and our Courts have re
cognised the prerogative o f the Crown in other matters ; for instance, the
priority over subject creditors in respect o f debts o f equal degree : but
as in Ceylon, in South Africa too it has been held that a subject may
plead prescription in respect o f immovable property against the .Crown,
and that the Crown must be takon to have abandoned so much o f its
prerogative as would lead to a contrary view, vide U n ion Governm ent
{M in . o f L a nd s) v. E sta te o f W hittaker 4.
The view has been expressed
both by the Privy Council and by the Supreme Court o f South Africa
that the R oyal Prerogative remains unaffected in the Queen’s dominions
except in so far as the Crown by consent has agreed to waive it. This
agreement may be either expressed or implied. Sometimes, there is
express legislation, as in the case o f the Crown Proceedings A ct o f 1947,
by which in the United Kingdom a subject was permitted to institute an
action in tort against the Crown, or it may be im plied from the terms of
the Statute itself. Indeed, our Interpretation Ordinance expressly
provides in Section 3 that no enactment shall in any manner affect the
1913) 16 N . L . B . 161.
»1 8 9 2 A . 0 . 437.

8 1918 A . D . 533 at 539.
* 1916 A . D . 194.
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rights o f the Grown unless it is therein expressly stated or unless it
appears by necessary im plication that the Crown is bound thereby.
The mere enactment o f legislation to which the Crown gives its assent
does not mean that the Crown has abandoned any o f its prerogatives.
The term “ necessary im plication ” has received judicial interpretation
by the P rivy Council in the case o f P ro v in ce o f B o m b a y v . M u n ic ip a l
C orporation o f the C ity o f B o m b a y 1.
In that case Lord du Parcq who
delivered the judgm ent o f the Judicial Committee stated as fo llo w s:—
The Crown may be bound, as has often been said, ‘ b y necessary
im plication’ . If, that is to say, it is manifest' from the very terms o f
the statute, that it was the intention o f the legislature that the Crown
should be bound, then the result is the same as i f the Crown had been
expressly named. I t must then be inferred that the Crown, by
assenting to the law, agreed to be bound by its provision.”
“

Elaborating on this, Lord du Parcq went on to say :—
Their Lordships prefer to say that the apparent purpose o f the
statute is one element, and may be an im portant element to be con
sidered when an intention to bind the Crown is alleged. I f it can be
affirmed that, at the tim e when the statute was passed and received
the royal sanction, it was apparent from its terms that its beneficent
purpose must be wholely frustrated unless the Crown were bound, then
it would be inferred that the Crown has agreed to be bound. Their
Lordships w ill add that when the Court is asked to draw this inference,
it must always be remembered that if it had been the intention o f the
Legislature that the Crown shall be bound, nothing is easier than to
say so in plain words.”
“

Applying those principles to the Schedule Rules o f the P rivy Council
Ordinance No. 31 o f 1909 and the Appeal Procedure (P rivy Council) Order
o f 1921, it cannot, it seems to me, be said that unless the Crown agrees
to be bound by the rules in regard to due diligence the beneficent purpose
o f the Rules would be w holely frustrated. In m y opinion, therefore, the
Crown has not expressly or im pliedly agreed to be bound by all the terms
o f the Schedule Rules o f the P rivy Council Ordinance. Indeed, there are
other branches o f Civil Procedure where the prerogative has been re
cognised. I m ay mention tw o instances that came im m ediately to mind.
I refer to the rule in regard to discovery o f documents which it has been
held, both in India and in Ceylon, despite the provisions o f the Civil
Procedure Code, does not. apply to the Crown : likewise, the Crown has
never been called upon to give security for costs in appeal from the
subordinate Courts to the Supreme Court or from the Supreme Court to
the P rivy Council.
1 1941 A . C. 58.
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I t was also urged that the Crown being unitary and indivisible, the
Queen cannot in one part o f her domain forego a privilege without also
foregoing it in every other part o f it. I expressed a contrary view in
N adaraja v . A tto rn ey-G en era l 1 and see no reason to differ from w hat:I
stated there.
I would accordingly hold that, although there has been, in the cir
cumstances o f this case, a lack o f due diligence on the part o f the officers
o f the Crown, laches cannot be imputed to the Crown ; and, therefore,
that the provisions o f Schedule Rule 25 do not apply to the Crown. For
that reason I would dismiss the present application. I would, however,
not allow any costs to the Crown.
A p p lic a tio n d ism issed .

* (1956) 59 N . L . B . 136.

