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Leave  a n d  licence  - P e rm iss io n  to o c c u p y  h o u se  - C o n tra c t o f  te n a n c y  a lle g e d  

- Im portance  o f  re n t to  be  s p e c if ie d  in  d o c u m e n t - True n a tu re  o f  the  tra n s a c t io n -  

in te n tio n ?  -  F in d in g s  o f  p r im a ry  fac ts  - N o t lik e ly  to  b e  d is tu rbed .

The plaintiff -  respondent - A dm in istra tor of the estate of one R sought the 

ejectment of the defendants on the basis that the said R had perm itted the 1st 

defendant - appellant by docum ent P5 to occupy the house w ithout any paym ent 

of rent but on the undertaking that vacant possession would be handed over 

when requested by R or his heirs. The defendant had refused to vacate the 

premises. The defendant -  appellant contended that he is a tenant and that 

certain priviledges were extended in lieu of the rent payable by P 5. The trial 

court held with the plaintiff respondent.

On appeal -  

HELD:

1. To constitu te  a con tract of tenancy, quantum  of rent is an essentia l 

requirement. P5 does not fix a quantum , therefore no contract of tenancy 

has been created by P5.
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2. Mere perm issive occupation by a person of property of another, even if 

some payment of money for the personal privilege extended is made, is 

not a letting of prem ises creating a tenancy,

3. A lthough there is some reference to ‘in lieu of rent’ in P5 the use of 

words such as rent, tenancy, rent in advance, is not conclusive proof of 

a contract of tenancy.

4. The true nature of the transaction is to be ascertained by a consideration 

of all the relevant facts. The Court must find out what the parties intended 

to create.

P er Chandra Ekanayake, J.

‘T h e  trial judge who was in an advantageous position of listening to the 

w itnesses has proceeded to rely upon the testimony of the plaintiff. It is well 

established that findings of primary facts by a trial judge who hears and sees 

w itnesses are not to be lightly disturbed in appeal."

APPEAL from the judgm ent of the D istrict Court of Kurunegala.

Cases referred to .

1. T hee van dra m  vs. R a m an a than  C h e ttia r 1986 2  S ri LR  - 2 1 9  (SC))

2. H a m e e d  vs. W eeras inghe  a n d  O th e rs  1989 iS r i  LR  - 2 1 7  (SC)
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4. E ilee n  P e iris  vs. M a rjo rie  P a tte rn o tt S c  6 1 /9 3  S p l LA 9 1 /9 3  C A  3 7 4 /96

S. C. B. W a lgam paya , PC for 1A/2A substituted defendant -  appellant. 

H e m a s ir i W ith a n a ch ch i with Hussain Aham ed for p la in tiff -  respondent.

Cur. adv. vuit.

June 17, 2005.

CHANDRA EKANAYAKE, J.

This is an appeal preferred by the Defendant - Appellant (hereinafter 

sometimes referred to as “the Defendant”) against the judgm ent of the 

learned Additional District Judge of Kurunegala dated 22.02.1995 moving 

to set aside the same and for a dism issal of the P laintiff’s action.

The Plaintiff - Respondent (hereinafter sometimes referred to as “the 

Plaintiff”) has filed this action in the capacity of Administratrix of the estate 

of late C. Mohamed Rasheed who was said to be the lawful owner of the 

land and premises morefully described in the schedule to the plaint depicted 

as Lot 1 in Plan No. 3016 of S. G. Gunasekara (Licensed Surveyor) in 

extent of 1 Rood and 8 2/3 Perches seeking in ter -alia, for ejectment of the 

defendants and restoration of possession thereof and damages prayed in 

sub paragraph (2) of the prayer to the plaint. It was contended by the 

plaintiff (vide Paragraph 4 of the Plaint) that said Rusheed the late husband 

of the plaintiff, by writing entered into on 13.11.1963 with the 1 st defendant, 

permitted the 1st defendant to occupy the house standing thereon
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without any payment of rent but on the undertaking that the vacant 

possession would be handed over when requested by the said Rusheed 

and his heirs. Despite the requests made by the plaintiff the defendants 

continued to be in unlawful possession of the same disputing plaintiff’s 

rights and causing damage as averred in the plaint.

The original 1st and 2nd defendants by their joint amended answer 

dated 18.10.1989 whilst denying the accrual of the cause of action and 

entering into the aforesaid writing, averred that they were in occupation of 

the premises as tenants of late Rasheed. In the aforementioned premises 

they had moved for a dismissal of the plaintiff’s action and for a declaration 

that they are the tenants of the house in the subject matter.

Having adm itted p la in tiff’s title  to the subject matter, case had 

proceeded to trial on issues 1 to 4 and 5 to 10 raised on behalf of the 

plaintiff and the defendants respectively.

It was common ground that the original 1 st and 2nd defendants were 

husband and wife and during the pendancy of the action 1A/2A defendant 

- appellant (hereinafter referred to as the appellant) who was their daughter 

was substituted in the room of the original 1 st and 2nd defendants after 

their death.

The plaintiff while testifying having produced the letters of Administration 

granted to her in Case No. 6701TT by which the estate of her late husband 

was administered stated that she is the widow of said Rasheed and 

adm inistratrix of his estate, and the subject matter in this case was 

included in the inventory (P2) tendered in the said testamentary case. 

She has futher testified to the fact that Rasheed became entitled to the
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subject matter by virtue of the final decree in D. C. Kurunegala Case No. 

2664/P marked P3 and Sinniah the original 1st Defendant cam e into 

occupation of the house therein on a writing marked P5 given by her late 

husband. It is seen from the proceedings of 7.5.91 though this was 

objected to by the defence the Court had allowed it to be marked having 

overruled the objection. Further the uncontradicted position taken by 

this w itness was her late husband had put the original 1st defendant 

Sinniah in possession under the terms and conditions set-out in the said 

writing marked P5 whereby said Sinnah had agreed to go into occupation 

of the said house and look after the same and in lieu of the rent payable 

by him to look after the 37 coconut trees in the land and to handover the 

crop of 25 trees to the said Rasheed, to pay the rates and taxes and to 

handover vacant possession of the same within 10 days of the notice to 

quit when given. After the death of her husband on 11.12.1983 the original 

1 st defendant prevented the plaintiff from collecting the coconuts as agreed 

upon disputing her rights.

Further it has to be observed that P7 is only an application made by the 

original 2nd defendant to the Rent Board of Kurunegala to remove an over 

hanging dangerous coconut tree and P9 being the order of the Board with 

regard to the same. But the application made for determ ination of rent 

(V12) had been subsequently d ism issed as evidenced by VII due to the 

death of the original owner Rasheed during the pendency of the application.

The pivotal question to be decided in this case is whether the original 

1 st defendant and the 2nd defendant were the licensees or whether they 

were the tenants of the premises from the year 1961. Since title of the 

plaintiff was admitted by the defendant the burden shifts to the defendants 

to establish under what right they were in occupation of the premises.This 

well estab lished princip le  was fo llow ed in several cases including
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Theevandran vs. Ramanathan C he ttia r’ and Hameed  vs. Weerasinghe 

and Others2.

On behalf of the defence the substituted 1A/2A defendant gave evidence, 

a lthough the original 2nd defendant was living at that time. On a 

consideration of the evidence of 1A/2A substituted defendant it is revealed 

that an attempt has been made to establish that the rates and taxes were 

paid by them and upto the time of Rasheed’s death rent was paid to him at 

the rate of Rs.25 per month. Thereafter it was sent by money order. However, 

it is admitted in her evidence that over a period of 16 years Rasheed had 

never issued receipts for the same and when the plaintiff refused to accept 

rent, thereafter only the deceased 2nd defendant (mother) started depositing 

at the Rent Board. On a perusal of the evidence it has to be observed that 

although she has alleged that the appellant paid rent to Rasheed no receipts 

or any other document was produced in this respect. According to her 

own evidence when she was testifying in 1964 her age was 37 years and 

that she was born on 28.09.1957. If so in 1961 her age would have been 

around 4 years. At the time of giving evidence although the original 2nd 

defendant (mother) was living she has failed to give evidence in this regard 

despite the fact of her being the person who could be assumed to have a 

better knowledge of what took place in 1961. It has to be noted from the 

judgment the learned Judge has even considered the fact that the above 

witness was unable to say anything about the document P5 when she 

was questioned on the same. The Learned Judge who was in an 

advantageous position of listening to the witnesses has proceeded to rely 

upon the testimony of the plaintiff. In this regard it would(3) be pertinent to 

consider the case of Alw is  vs. Piyasena Fernando per G. P. S. De 

Silva, C. J -
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“ It is well established that findings of primary facts by a trial 

judge who hears and sees w itnesses are not to be lightly 

disturbed in appeal.”

Having considered the evidence I am of the view that the learned Judge 

has been correct in arriving at the finding that the original defendants were 

in occupation of the said house with the leave and license of late Rasheed.

The other position taken up by the appellant in this appeal is that certain 

services were rendered ‘ in lieu of ren t’ which gave rise to a tenancy. P5

clearly states that ‘ ........ ’ allowed to occupy the house free of rent”. On

behalf of the appellants it has been contended that P5 contains the words

“ in lieu of the rent payable by me : ..........” Contents of P5 are to the

following effect..............
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But document P5 is amply clear with regard to the fact that ‘no quantum 

of rent has been specified’ . To constitute a contract of tenancy quantum of 

rent is an essential requirement. By P5 when no such quantum has been 

fixed obviously no contract of tenancy has been created by P5. Wille on 

Landlord and tenant at page 8 states as follows

“Rent - A definite agreement as to the amount of rent 

payable is an essential element of every contract of lease 

: so much so, that until the rent has been fixed, the contract 

is not considered to be com plete.”

Therefore I conclude that as no quantum of rent has been specified or it 

is silent about even subsequent determination of rent P 5 does not create 

a contract of tenancy. Therefore the authorities cited by the Appellant 

have no application since those have been instances where services were 

quantified in money. No evidence was placed by the defendants to establish 

determination of any rent. Even the application made (VII) for determination 

of rent had been dismissed. Therefore I conclude that the contention of the 

1A/2A appellant’s counsel, that the deceased 1st defendant did pay a 

rent by rendering services, cannot succeed.



CA Nelum i/s ly5
Kadija Umma (Chandra Ekanayake, J./____________ _______

In my view necessity has also arisen to consider the decision in Eileen 

Prins V. Marjorie Patternotf41 wherein it was held to the following effect by 

G. R. T. D ias Bandaranayake, J. (S. B. Gunawardena, J, and P R. P. 

Perera, J. agreeing) th a t:

(a) Section 10 (1) of the Rent Act, No. 07 of 1972 sets out what constitutes 

the letting of a part of premises. In such a tenancy,

(i) the object should be to let and hire;

(ii) the portion of the premises must be properly defined for exclusive 

occupation by the tenant;

(iii) the landlord should relinquish his right of control over such part of 

the premises; and

(iv) there must be payment of a fixed rent which is ascertainable at 

any time by a definite method.

(b) Mere perm issive occupation by a person, of property of another, 

even if some payment of money for the personal privilege extended 

is made, is not a letting of premises creating a tenancy.

(c) the true nature of the transaction  is to be ascerta ined  by a 

consideration of all the relevant facts. The Court must find out what 

the parties intended to create.
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(d) The use of words such as rent, tenancy, rent in advance etc. is not 

conclusive proof of a contract of tenancy. These are words which 

laymen are apt to use for any payment in respect of accommodation.

According to the above decision mere permissive occupation by a 

person, of property of another, even if some payment of money for the 

personal privilege extended is made, is not a letting of premises creating 

a tenancy. In the instant case there is nothing to infer that any payment of 

money has been made. Further it has to be observed although there is 

some reference to 'in  lieu o f rent' in P5, according to the above decision 

use of words such as rent, tenancy, rent in advance etc. is not conclusive 

proof of a contract of tenancy.

For the foregoing reasons I see no reason to interfere with the findings 

of the learned Judge and the appeal will stand dismissed with costs fixed 

at FIs.5000 payable by the Appellant to the Plaintiff - Respondent.

The Registrar of this Court is directed to forward the record in case No. 

2936/L to the  respective District Court forthwith.

ANDREW SOMAWANSA , J (P/CA) -  / agree.

Appeal dismissed.


