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W I L L E , A p p ellan t, and C O M M IS S IO N E R  O F  S T A M P S , 
R esp on d en t.-

No. 57— Case stated  by the Com m issioner o f  Stamps.

Stamps—Purchase of property by fifteen persons in the name of one of them— 
Subsequent formation of limited liability company wherein they were 
to be shareholders—Transfer of the property by the nominee to the 
Company—Ad valorem duty—Stamp Ordinance {Cap. 189), items
23 (1) (6), 23 (4) and 23 (8).

By deed No. 143 dated July 23, 1941, two estates “  Kelaneiya"  and 
"  Braemar ”  situated at Maskeliya were purchased in the nanie of one 
V. P. It would appear that fifteen persons paid the purchase money 
in equal shares and purchased the property in question in the name of 
one of them, namely, V . P ., who thus held the property in trust for 
himself and the others. They worked the estates in partnership for two 
years and then in 1943, for the first time, it occurred to them to form and 
become shareholders in a Limited Company. In pursuance of this 
intention deed No. 4504 of May 15, 1943, was executed wherein it was 
agreed that V. P. should convey the property to the Company, when 
formed, without claiming any consideration for such conveyance. A 
further step in this direction was taken by the execution on June 25, 
1943, of deed No. 212 wherein it was agreed that the fifteen persons were 
the beneficial owners of the two estates and tha.t there should be allotted 
to them, in the said Company, shares in proportion to their respective 
contributions to the purchase price.

In August, 1943, the proposed "  Kelaneiya and Braemar Estates 
Limited Company "  was formed and incorporated under the Companies 
Ordinance for the purpose of acquiring the estates "  Kelaneiya "  and 
“ Braemar” . By deed No. 219 of September 9, 1943, V. P ., after
reciting, and in accordance with, the terms of the aforementioned deeds, 
conveyed and assigned to the Company the two estates.

Held, that the deed No. 219 was a conveyance chargeable with an 
ad valorem duty under item 23 (8) of Part I. of Schedule A  of the Stamp 
Ordinance.

A P P E A L  o n  a case stated  b y  th e  C om m ission er o f  S tam p s under 
section  31 o f  th e  S ta m p  O rdinance. T h e  fa cts  appear fro m  the 

h ead -n ote .



1U KEUNEMAN J.— Wille and Commissioner of Stamps.

.. H . V. Perera, K .C . (w ith  h im  N. M . de Silva), for  the appellant..—  
T h e value o f  property con veyed  in  deed  N o. 219 is R s . 330,00. I f  
the deed is to  be stam ped on  an ad valorem  basis it  w ould be liable to  a  
duty, o f  R s . 5,280, w hereas if  it  is a conveyance  b y  a  trustee to  th e  
beneficiary th e du ty  w ould  be R s . 10.

I t  cannot be  said th at the con veyan ce  w as m ade for consideration . 
Consideration im plies a prior agreem ent betw een  th e parties. A  com pany 
cannot con tract before it  com es in to existence. T h e a llotm ent o f shares 
took p lace in the present case in pursuance o f an agreem ent to w hich  th e  
com pany was n ot a party. T h e con tra ct betw een  the prom oters and 
V . P . was n ot a con tra ct binding upon  the com pany, for  the com p a n y  
had then no existence, nor cou ld  it becom e binding on  th e com pany by  
ratification. T h e position  is m ade clear in  P a lm er ’s C om pany P recedents 
(15th ed .), Part I . ,  pp . 293-294. T h e  case o f  John F oster and Sons, Ltd. v. 
Commissioners of Inland R evnue— on w hich  the C om m issioner o f S tam ps 
has relied can not be  applied  to  the facts  o f  th e present, case. D eed s 
4504 and 212 and the defin ition  o f  “ tru st”  in  section  3 o f  the Trusts 
O rdinance (C ap. 72) establish  bey on d  any d ou bt that th e  transfer to  th e  
com pany w as on ly  a con v eya n ce  b y  a trustee to  the beneficiary.

H . H . Basnayake, C .C ., for  the C om m issioner o f Stam ps, w as n o t 
called  upon.

Cut. adv. vuIt.
N ovem ber 6, 1944. Keuneman J .—

This is an appeal on a case stated  by  the C om m issioner o f  Stam ps, 
w ho has decided  th at the d eed  in qu estion  fa lls  under item  23 (1) (b) o f  
the Schedule to  the Stam p O rdinance or in  the alternative under item  
23 (8). Speaking for m y se lf, I  am  n ot sure that item  23 (1) (b) applies, 
nam ely that this deed is a con v eya n ce  on  transfer, o f  any im m ovable  
property for  any consideration . I  think there is great force  in the 
argum ent o f M r. H . V . P erera th at in th is case there is n o consideration  
m oving from  th e com p an y , w h o is th e grantee, to  the seller. H ow ever, 
I  do n ot th ink it  necessary  to decide the poin t and I  have n ot ca lled  upon  
Crow n C ounsel to  support it.

As regards th e con ten tion  o f  the appellant that the deed com es under 
item  23 (4), n am ely  a con v eya n ce  or transfer o f property  w ithout 
consideration  to  the person  ben eficia lly  en titled  to  such  property  b y  th e  
trustee, I  think, on the d ocu m en ts and affidavits it is n ot possib le to  h o ld  
that the grantor w as in fa c t  a tru stee. T he C om m issioner has looked  
at the facts  fu lly  and I  agree w ith  h im  on  th e p o in t, th at no trust in 
favou r o f  the com p a n y  has been  established. T he on ly  oth er item  
w hich  can  apply is item  23 (8) w h ich  is o f a general character. The 
C om m issioner has rightly  h eld  that item  23 (8) is applicable in w hich  
case ad valorem  du ty  m u st b e  paid.

In  all the circu m stances I  th ink  th e  order o f  fh e  C om m issioner m u st be 
upheld and the appeal d ism ssed w ith  costs.

C annon J .— I  agree.
Appeal dismissed.
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