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19 5 5  P r e s e n t : K . D . de Silva, J.

-J. A . B A H A R A N , P etit io n er , a n d  D . G. O B E Y S E K E R A  (A ssista n t  
C om m issioner o f  In com e T ax), R espondent

S . C . 6 9 0  o f  J 9 5 ‘l — A p p lic a t io n  f o r  a M a n d a te  in  the n a tu re  o f  a  
W r it  o f  M a n d a m u s

.Income Tax Ordinance {Cap. 1SS)—Appeal against assessment —Notice of objection— 
Conditions which such notice must satisfy—Failure to furnish return of income— 
Bequirements necessary then—Sections 04 (3), 60 {!) (2) (3), SO (7) (3).
Where an asscssco fails to  s ta te  precisely his grounds of objection against the 

assessment and m erely lodges “ an emphatic protest ” , such pro test is n o t a  
notice of objection w ithin the moaning of section GO (1) of the Incom o Tax 
Ordinance. Nor is i t  w ithin the power o f the Commissioner to waive tho 
requirements which aro se t ou t in section GO (1) in regard to notico of objection.

Further, under tho second proviso to  section GO (1) of tho Incom e Tax 
Ordinance, if tho assessm ent appealed against was mado in tho absenco of a 
retu rn  of income, tho re tu rn  of income m ust bo tendored w ithin tho poriod 
allowed for filing tho notice of objection. Failure to tender tho ro turn  of incomo 
would render tho notico of objection invalid.

A P P L I C A T I O N  for a w rit o f  m a n d a m u s.

S .  A m b a la v a n a r , w ith  E . B .  Y a n n ila m b y , for th e  p etitioner.

J .  W . S u basin gh e, Crown C ounsel, for tho  respondent.

C u r. a d v . vu lt.

S op tem b er 22, 1955. d e  S ilva , J .—

T ho petitioner com p lain s, first!}', th a t  th e  respondent w h o  is  th e  
A ssista n t C om m issioner o f  In com o T ax , U n it  3, w rongly  refused  to  ad m it  
I iis  appeals and m ak e h is  order in  term s o f  S ection  69 (2) o f  th o  In com o
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T a x  O rdin an ce (Cap. 1SS) and  se co n d ly , th o  responden t refused  t o  
con sid er  h is  ob jection s before issu in g  a  C ertifica te  tinder S e c tio n  SO (3). 
H o  th ere fo re  seek s  to  obtain  from  th is  C ourt a  M andate in  th e  n atu re  o f  
a  W r it  o f  M and am us directing th o  re sp o n d en t (I )  to  adm it tho a p p ea ls  
a n d  m ak o  h is  order in  term s o f  S ec tio n  69  (3) or (2) to  consider th o  
o b jec tio n s , m ak o  Jiis decision  th ereo n , a n d  issu e  a  Certificate to  th e  
M a g istra te ’s  C ourt, Colom bo S ou th , in  term s o f  Section  SO (3). The' 
re sp o n d en t op p oses th is  application .

A lth o u g h  th e  petitioner o r ig in a lly  m a d e  th is  application  in  r e s p e c t  
o f  t h e  y ea r s  o f  assessm ent 194S /1949 , 1949 /1 9 5 0 , 1 0 5 0 /1 9 5 1 , 1951 /1952  
an d  1 9 5 2 /1 9 5 3  h is  Counsel, a t  th o  h ea r in g , restricted  th e  m atter to  the- 
la s t  m en tio n ed  3 years o f  assessm en t.

T h e  p e tit io n e r  d id  n o t furnish retu rn s o f  in com e in  respect o f  t h e s e  
3  y ea r s  to  th e  C om m issioner o f  In co m e  T a x . A ccord ingly , th e  A ssessor  
in  ter m s o f  S ectio n  64 (3) estim ated  t h e  p e t it io n e r ’s assessab le in com e .and. 
a sse sse d  h im  accord ingly , and n o tices  o f  a sse ssm en t dated  17th A ugu st,. 
1953, w ere  s e n t  b y  registered p o st  t o  th o  p etitio n er  to  h is a d d ressa t  
H o . 22 , G orakapola , Panodura. T h ese  n o tic e s  o f  assessm ent called upon  
th o  p e tit io n e r  to  p a y  11s. 1,5S5, R s . 1 ,300  a n d  R s. 2,475 resp ectively . 
S e c tio n  09  (1) provides th a t a n y  p erson  aggrieved  by th e  am ount o f  
a sse ssm en t m a d e  under tin's O rdinance is  e n t it le d  to  appeal to  th e  C om 
m iss io n er  a g a in st th o  assessm ent b y  g iv in g  n o tic e  o f  objection  in  w ritin g  
w ith in  21 chiys o f  tho d ate o f  n o tic e  o f  th e  assessm en t. Section  63  (3) 
e n a c ts  th a t  a n y  n o tice  sen t b y  p o st  sh a ll b e  d eem ed  to  lravo been served, 
o n  th o  d a y  su cceed ing  th e  d ay  on  w h ich  i t  w ould  h a v e  been received , 
in  th e  ord in ary  course by jrost. S o  th a t  t h e s e  n otices should  bo deem ed, 
t o  h a v e  been  served  on  th e  p e titio n er  on  th e  19th  A ugust, 1955. The- 
p o tit io n er  d id  n o t  appeal t o  th e  C om m issioner w ith in  21 days from  th a t  
d a te . H o  h o w ev er  addressed th o  le t te r  R 1  d a ted  3 1st October, 1953, 
to  th e  C om m issioner sta tin g  th a t h e  r e ce iv e d  th e  n o tic e s  o f  a s s e s s m e n t  
o n ly  tw o  d a y s  earlier. H e  also in  th a t  le t te r  ob jected  to  the assessm en ts  
in  t h e  fo llo w in g  term s :—

“  I  h ere b y  lod ge an  em p hatic  p r o te s t  a t  your assessm ent o f  m y  
inconro for  th eso  years. D eta ils  o f  th e se  particu lars w ill be forw arded. 
t o  y o u  sh o rtly . ”

T h a t  t h e  p e titio n er  received th e  n o tic e s  o n ly  on  th e  29th  October, 1953,. 
is  n o t  d en ied  b y  th e  C om m issioner. T h erefore th e  period o f  21 days- 
co n tem p la te d  b y  Section  69 (1) h a s  t o  b e  ca lcu la ted  from  39th O ctober,.
1 9 5 3 . T h e  p etition er  did  n o t ta k e  a n y  fu r th er  step s  w ithin  21 d a y s  

fro m  3 0 th  O ctober, 1953, a lthough  in  R 1 h o  h a d  undertaken to  furnish  
th e  p articu lars sh ortly . T he C om m issioner th erea fter  on  3rd Septom bor,.
1954 , is su e d  in  term s o f  Section  SO (I )  th o  C ertificate R 2  to tho  M agistrate, 
C olom bo S o u th , certifying th a t a  su m  o f  R s . S ,1 15 w as d ue as in co m e  

ta x .  T h e  M agistrate on receipt o f  th is  C ertifica te  issued  sum m ons on  th e  
re sp o n d en t w ho  appeared in  Court on 10th  O ctob er, 1954, and  ob ta in ed  a n  
ad jo u rn m en t t i l l  1 3 .1 1  . ’54, under S o ctio n  SO (2) to  enablo h im  to  su b m it  
o b je c tio n s  to  th e  C om m issioner. N o th in g  appears, to  h a v e  been  done.
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during th is  period  o f  adjournm ent. W hen th e  p etitioner appeared in  
Court on  1 3 .1 1 .  ’54  th o  M agistrate m ade tho  fo llow ing o r d e r :—

. “ A m o u n t confirm ed. I  call upon h im  to  p ay . T im e t ill  4 /1 2 . ” 
On 4 . 1 2 . ’5 4  th e  p etitio n er’s Counsel su bm itted  to  Court th a t  h is client- 
w as n o t liab le  to  p a y  th e  fu ll am ount and m oved for another adjournm ent. 
T h e learned  M agistrate refused th is  application  and sentenced  (ho  
p etition er to  3 m o n th s’ sim p le im prisonm ent. On th e  sam e d ay  th e  
p etition er  filed an  appeal again st th a t  order and a lso  paid  an instalm ent 
o f  I ts . 100 o u t  o f  th e  am oun t due. Certain other p aym en ts were also  
m a d e on  su b seq u en t d a tes. T he p etitioner filed tho  present application  
for a  W rit o f  M andan m s on 1 7 .1 2 . *54.

I t  is  con ten ded  on  b eh a lf o f  tho p etitioner th a t th e  le tter  R 1 is  a  n otice  
o f  ob jection  con tem p la ted  b y  Section  09 (1) and th a t b y  th a t  n otice th e  
p etitio n er  j>refcrred an  appeal to  th e  C om m issioner. I t  is  also subm itted  
on h is  b eh a lf  th a t  on  i l l  being filed, th e  Com m issioner should  have- 
proceeded  under S ection  09 (2) and, i f  no agreem ent w as reached betw een  
p arties , h e  sh ou ld  h a v e  in  term s o f  Section  09 (3) fixed a tim e and place  
for th e  hearing o f  th e  appeal. T he learned Crown Counsel argued that  
B l  can n ot be regarded  a s a  va lid  n otice o f  objection  contem plated  b y  
S ection  09 (1) an d  th a t  ev en  i f  it  w as so regarded it- ceased  to  be va lid  
because th e  re levan t returns o f  incom e were n o t filed b y  th e  p etitioner  
w ith in  21 d a y s  from  3 0 .1 0 . ’53. A s th is  argum ent in volves th e  interpre
ta tio n  o f  S ub -S ections 1 and  2 o f  Section  09 I  w ill quote those tw o  
•Sub-Sections in  f u l l :—

(1) A n y  person  aggrieved  b y  th e  am ount o f an assessm ent made- 
under th is  O rdinance m a y  w ith in  tw en ty -on e d ays from  th e  d ate o f  
th o  n o tice  o f  su ch  assessm en t appeal to  the Com m issioner b y  n otice  
o f  ob jection  in  w riting  to  review  and rev ise  such assessment-. A n y  
person so  ap pealin g  (hereinafter referred to  a s th e  appellant) shall 
s ta te  p recise ly  in  h is n o tice  the grounds o f  h is  objection  and th e  notice  
sh a ll n o t  he v a lid  unless it  contains stieli grounds and is  m ade w ithin  
rhe period  a b o v e  m en tion ed  :

P rov ided  th a t  th o  C om m issioner, upon being satisfied  th a t  cu in g  
t o  th e  ab sen ce from  C eylon, sickness, or other reasonable cause th e  
ap p ellan t w as pre ven ted  from  g iv in g  n otice o f  objection  w ithin such  
period, sh a ll gran t an ex tension  th e r e o f :

P rov id ed  further th a t , w here th e  assessm en t appealed against has  
been m ade in  th e  ab sen ce o f  a  return o f  incom e b y  th o  appellant-, no  
n o tice  o f  ob jection  sh a ll be va lid  unless and  u n til such return h as been  

d u ly  m ade.

(2) On receip t o f  a  v a lid  n o tice  o f  ob jection  under sub-section  (1), 
t Jie C om m issioner m a y  cause further inqu iry  to  be m ade by  an A ssessor, 
an d  i f  in  th e  course o f  such  in qu iry  an  agreem ent is  reached as to  th e  
a m ou n t a t  w hich  tiro ap pellan t is  liab le to  be assessed , an y  necessary  
ad ju stm en t o f  th o  a ssessm en t sh a ll be m ade.

•Section 69  (1) en a cts  th a t  th e  ap pellan t ‘•'shall s ta te  precisely th e  
gro u n d s o f  ob jectio n  in  th e  n o t ic e ” . T h e learned Crown Counsel su bm its  
th a t-n o  grou n d s o f  ob jection , w hatever, arc se t ou t in  R  I. T hat subm ission
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-cannot bo assa iled . B y  R l  the p etition er  m erely  lo d g ed  “ a n  em p h a tic  
p r o t e s t ” . T h at su re ly  is not a  ground o f  ob jection . T h e  C ounsel for  
th e  p etitioner how ever contends th a t th o  resp on d en t is  n o t  e n t it le d  t o  
tako th is  objection  because he did  n o t raise i t  earlier. A ccord ing  t o  h im , 
tho on lv  ground urged by  the respond ent aga in st th e  v a lid ity  o f  R l  
w a s th a t th e  returns o f  incom e were n o t filed  w ith in  21 d a y s  a s co n tem p 
la ted  by p roviso 2 Section  G9 (1). I t  is  tru e  th a t  in  th o  a ffid av it filed  
b y  th e  respondent h e  did n o t specifically  tak e up th o  position' th a t  
R 1 w as an invalid  n otice for w ant o f  th e  n ecessary  particu lars. H ow ev er , 
o \c n  i f  th e  responden t treated  R l  a s  a  v a lid  n o tice  i t  is  d e a r  th a t  h e  w as  
n o t en titled  in  law to  treat it  as su ch . S ection  09  (1) n o t  o n ly  requ ires  
th a t  th e  grounds o f  ob jection  should  bo se t  ou t p rec ise ly  in  th o  n o tice  
but it  proceeds to  s ta te  further,

" A nd  th e  n otico  shall n ot be va lid  u n less  i t  con ta in s su ch  grou n ds  
an d  is  m ade w ith iu  th e  period ab ove-m ention ed . ”

T h e  C om m issioner cannot confer v a lid ity  on a n o tice  w h ich  is  in tr in s ica lly  
invalid . J t is  n o t w ith in  h is pow er to  w a ive  th o  req u irem en ts w h ich  
aro u n equ ivocally  se t  ou t in Section  G9 (1) in  regard to  th is  n o tice . T h ere
fore th e  C om m issioner was en titled  to  ign ore R l .  On th is  grou n d  a lon e  
tho  p etition er’s ap plication  m u st fa il becau se th e  p e titio n er  a lso  fa iled  
to  appear before th e  Com m issioner as required b y  th o  la tte r  or to  su b m it  
h is  ob jection s to  h im  in  term s o f  Section  SO (2). I f  R l  can n ot be regarded  
a.-; a  va lid  appeal th e  petitioner w as en titled  to  cla im  re lie f  under S ectio n  
SO (2). T h is be has failed to  do.

E ven i f  it  is  assum ed th a t R l  is a  v a lid  n otico  o f  o b jection — w hich  
I  am  n ot prepared to  concede— th e p etition er  is  s t i l l  con fronted  w ith  
another d ifficu lty  in  th a t  he failed to  furnish  th e  returns o f  in com e  
w ith in  a  period  o f  21 d ays calculated  from  3 0 .1 0 . ’53 . In d eed , ho fu r
n ished  these returns on ly  on 19th N ovem ber, 1954. T h e C ounsel for 
th e  p etition er  h ow ever contends th a t  S ection  69 (1) d oes n o t  requ ire  
t h a t  th e  returns o f  incom e should  be filed w ith in  21 d a y s . A ccord ing  
to  him  i t  is sufficient i f  th e  notice o f  ob jection  a lon e is  filed  w ith in  th a t  
period. H is  argum ent is th a t i f  th e  n o tice  o f  ob jection  is  filed  w ith in  
21 d ays, it  rem ains in a s ta te  o f  suspense, as i f  it  w ere, read y  to  be in v e s te d  
w ith  v a lid ity  on ce th e  return o r incom e is filed. T here is  h o  t im e  lim it  
w ithin  w hich flic  return o f  incom e is to  bo filed, accord ing to  h im . H e  
a lso  subm its th a t  although th e  1st prov iso  o f  S ection  G9 (1) em pow ers  
th e  C om m issioner to  extend  th e  period o f  21 d ay s for filing th o  n o tice  
o f  ob jection  there is  no sim ilar provision  in  regard to  th e  filing o f  th e  

. return o f  incom e. I  am  unable to  sh are h is  v iew  th a t  th o  a p p e lla n t i3  
en titled  to  file th e  return o f  incom e a fter  th e  ex p iry  o f  th o  period  w ith in  
w hich  th o  n o tice  o fp b jec tio n  has to  be filed. S ection  G9 (1), in f e r  a l ia ,  
en a cts  th a t th e  n otice shall not be va lid  u n less it  is  m ad e w ith in  21 d ays.
'The 1st p roviso , a s I  observed earlier, em pow ers th e  C om m issioner, in  
certain  in stan ces, to  extend  th e  period  o f  21 d ays. I t  is  o n ly  a  n otico  
o f  ob jection  w hich  is  filed w ithin th e  21 clays or w ith in  th e  ex te n d ed  period  
th a t  is  va lid . B u t  according to  th e  2n d  prov iso  to  S ec tio n  69  (1) ev en  
-a n o tice  o f  ob jection  filed w ith in  th e  prescribed  t im e  b ecom es in v a lid  
■' unless an d  u n til ”  tho return o f  in com e is  d u ly  m ade. T ho w ord
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“ u n til ”  appearing in  th is  proviso show s th a t tho  return o f  incom e ncedl 
n o t  necessarily  b e  filed w ith  tho notice o f  objection. T he w ord “  unless ” 
occurring in  th e  sam e proviso, however, m akes i t  clear th a t th e  return  
o f  incom e sh ou ld  bo filed  w ith in  th e  period allow ed to  tender tho n o tic e  
o f  ob jection . A  n otice o f  objection  w hich is  otherw ise v a lid  loses its  
v a lid ity  u n less there is  a  return o f  incom e to  support it .  I f  no ex tension  
o f  t im e  is  granted  for filing th e  sta tem en t o f  objection  tho la st d ay  on- 
w hich  i t  can  bo filed  is  tho 21st d ay  from  th e re levant p o in t o f  tim e.. 
I f  on  tho  2 1 st  d a y  i t  is  found  th a t th e  n otice o f  objection  has been  filed, 
w ith in  th o  prescribed period but no  return o f  incom e has been  tendered, 
th en  th e  n o tice  o f  objection  is clearly invalid .

A  n otice  o f  ob jection  to  be valid  m ust sa tisfy  th e  fo llow ing require
m en ts :—

1. I t  m ust bo in  w riting and addressed to  th e  Com m issioner.
2 . I t  m u st bo filed  w ith in  the prescribed t-imo.
3. I t  m u st se t  ou t th e  grounds o f  objection  precisely.
4. I f  tho  a ssessm en t appealed against w as m ade in the absence o f  a.

return o f  incom o th e  return o f  incom e m u st be tendered w ith in  
th e  period  allow ed  for filing the n otice o f  objection.

I t  is  on ly  a  n o tice  o f  objection  w hich  satisfies th e  ab ove requirements^ 
w hich  w ould  con stitu te  a  va lid  appeal against th e  assessm ent.

A ccord ingly , even  i f  R 1 is  a  proper n otice o f  objection , i t  is in v a lid  
for th e  reason  th a t th e  petitioner had failed to  tender h is return o f  in com e  
w ith in  21 d ays from  3 0 .1 0 . ’53. Therefore the respondent w as justified, 
in  refusing to  m ake an  order under Section  GO (2).

F or these reasons I  d ism iss th e  application  w ith costs.

A p p l i c a t io n  d is m is s e d -


