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P I L I Y A N D A L A  P O L G A S O W I T A  M U L T I -P U R P O S E  
C O -O P E R A T I V E  S O C I E T IE S  U N I O N  L T D .,  A p p e lla n t  

and D . C. L I Y A N A G E , R e s p o n d e n t

S. 0 . 43/69— L. T . 7/50/6S

Labour tribunal— Termination of an employee's services for past misconduct— 
Circumstances when it would be justified— Whether compensation can be 
awarded— "Misdirection in la w "— Industrial Disputes Act [Cap. 131), 
s. 31 C [1).

Tho applicanfc-rospondent was appointed on 15th February, 1968, to a post 
on condition that if, during a probationary period o f one year, the employer was 
not satisfied with him, his services were liable (o bo discontinued. About 
fivo months afterwards his services woro terminated bocauso tho employer- 
appellant discovered that the respondent had been charged in 1946 in a 
magistrate’s Court for offences involving dishonesty and dealt with undor 
section 325 o f tho Criminal Proeeduro Code.

Held, that the termination o f tho respondent’s services was justified. In 
such a case the omployco is not entitled to an alternative order of compensation.

Held further, that the omission o f  a labour tribunal to consider all such 
evidence as it may considor necessary to mako a just and equitable order is a 
breach o f section 31 C (1) o f  the Industrial Disputes Act and amounts to o 
misdirection in law.

A p p e a l  fr o m  a u  o r d e r  o f  a  L a b o u r  T r ib u n a l.

F . N . D . Jcujasuriya, f o r  th e  e m p lo y e r -a p p e lla n t. 

P . Vimalachandiran, f o r  th e  a p p lica n t-re sp o n d e n t.

Cvr. adv. mill.

A p ril 7, 1970. A lles, J .—

T h e  re sp o n d e n t w as a p p o in te d  M a n a g er  o f  th o  A p p e lla n t  U n io n  on  
15th  F e b ru a ry  1968  o n  a  m o n th ly  sa la ry  o f  R s . 350  a n d  c o n t in u e d  to  
fu n c tio n  as su ch  u n t il 16th  J u ly  1968 , o n  w hich  d a te  h e w as q u e s t io n e d  
a b o u t  a  cr im in a l case  in w h ich  lie  w as ch a rg ed  f o r  cr im in a l 
m isa p p rop r ia tion  o f  cash  a n d  ch e q u e s  in 19-16. H e  a d m it te d  th a t  he 
w as ch arged  b u t  th a t  he w as n o t  c o n v ic te d  b u t d e a lt  w ith  u n d e r  S e c t io n  
325 o f  th e C rim in a l P ro ce d u re  C od e  a n d  w arned  a n d  d is ch a rg e d . T h e  
U n ion  offic ia l su g g e s te d  th a t  h e sh ou ld  resign  fro m  his p o s t  a n d  o n  his 
refusal t o  d o  s o  h is  se n d e e s  w ere  term in a ted  o n  1 5 th  J u ly  196S
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w ith  im m e d ia te  e ffe c t . T h e  re sp o n d e n t fo rw a rd e d  an  a p p e a l a g a in s t 
th o  te r m in a t io n  o f  h is  serv ices  o n  IS th  J u ly  1968 b u t  b y  th e  U n io n ’s 
le t te r  o f  2 0 th  J u ly  1968 h is a p p ea l w as r e je c te d  a n d  Ins se rv ice s  
d is co n t in u e d . T h e  re sp o n d e n t th en  m a d e  h is a p p lica t io n  t o  th e  L a b o u r  
T r ib u n a l a n d  a ft e r  e n q u iry  th e  lea rn ed  P re s id e n t h e ld  th a t  th o  r e sp o n d e n t 
h a d  b e e n  q u e s t io n e d  o n  a  P o lice  r e p o r t  w h ich  w a s n o t  p r o d u c e d  a t  th e  
in q u ir y  o n  “  su sp ic io n  ” . T h e  P res id en t a lso  h e ld  th a t  th e  U n io n  h a s 
n o t  a d d u c e d  a n y  g ro u n d s  f o r  th is  “  su sp ic ion  ”  a n d  h e m a d e  o r d e r  
th e r e a fte r  th a t  th e  re sp o n d e n t sh ou ld  b e  re in sta ted  in  h is o r ig in a l p o s t  
o n  o r  b e fo r e  1st J u n e  1969 o r  in  th e  a lte rn a tiv e , th a t  h o sh o u ld  b e  p a id  
R s . 3 ,5 0 0  as c o m p e n sa tio n  in  lieu  o f  re in sta tem en t. T h e  p re se n t a p p e a l 
is  f r o m  th is  o rd er .

I t  h a s  b e e n  u rg e d  b y  C ounsel fo r  th e  a p p e lla n t U n io n  th a t  th e  P r e s id e n t  
h a s  e rre d  in  la w  in  co m in g  to  th e  con c lu s io n  th a t  th e  U n io n  a c te d  o n  
“  su sp ic io n  ”  w ith o u t  a  re p o rt  in  d is co n tin u in g  th e  re s p o n d e n t ’s se rv ice s  
a n d  th a t  th e  d is co n tin u a n ce  w as u n la w fu l. A c c o r d in g  to  th e  te rm s o f  
t h e  le t te r  o f  a p p o in tm e n t  issu ed  t o  th e  re sp o n d e n t o n  Sth  A p r il  196S, 
h e  w a s t o  b e  o n  p r o b a t io n  f o r  a  p e r io d  o f  o n e  y e a r  fr o m  th e  d a te  o f  
a p p o in tm e n t  a n d  i f  th e  m a n a g em en t uas not satisfied w ith  h im  w h ile  h e 
w a s o n  p r o b a t io n  h e w as lia b le  t o  b e  d is co n tin u e d  b y  g iv in g  h im  o n e  
m o n t h ’s n o t ic e  o r  p a y m e n t o f  sa la ry  to  c o v e r  th a t  p e r io d . T h is  th e  
m a n a g e m e n t d id  o n  th e  te rm in a tio n  o f  th e  re sp o n d e n t ’s serv ices . W h e n  
th e  r e sp o n d e n t w a s a p p o in te d  h e  d id  n o t  b rin g  to  th e  n o t ic e  o f  th e  U n io n  
th a t  h e  h a d  b e e n  ch a rg ed  w ith  cr im in a l m isa p p ro p r ia tio n  o f  cash  a n d  
ch e q u e s  ; th is  la p se  o n  th e  p a r t  o f  th o  re sp o n d e n t w as o n ly  b r o u g h t  
t o  th e  n o t ic e  o f  th e  U n io n  b y  th e  A ss is ta n t C om m ission er  o f  C o -o p e ra t iv e  
D e v e lo p m e n t  b y  h is  le t te r  o f  13th  J u ly  1968, a  c o p y  o f  w h ich  w a s  filed  
w ith  th e  U n io n ’s an sw er. T h is  le t te r  co n ta in e d  e x tr a c ts  fr o m  le tte rs  
r e ce iv e d  b y  th e  In sp e c to r -G e n e ra l o f  P o lic e  a n d  th e  D . R .  0 .  R a ig a m  
K o r a le  . a n d  re fe rre d  th e  U n io n  t o  p ro se cu t io n s  fo r  th e f t  a n d  
m isa p p ro p r ia t io n  o f  ch eq u es  c o m m itte d  in  1 9 4 6 -1 9 4 7 . T h e  case  r e co r d s  
h a v e  b e e n  d e s tr o y e d , b u t  a c co rd in g  t o  A 1  Case N o . S467 w a s in s t itu te d  
o n  14 th  S e p te m b e r  1946 in  th e  M a g is tra te ’s C ou rt o f  C o lo m b o  S o u th  
in  w h ich  th e  re sp o n d e n t w a s ch a rg e d  u n d er  S e ctio n  369  o f  th e  
P e n a l C od e  a n d  d isch a rg ed  fo r  o ffen ces  in v o lv in g  d is h o n e s ty  a n d  
m isa p p ro p r ia t io n  o f  p u b lic  fu n d s . U n d e r  S e c t io n  31 C  (1 ) o f  th e  
In d u s tr ia l D isp u te s  A c t  i t  w as th e  d u ty  o f  th e  P re s id e n t “  t o  m a k e  a ll 
su ch  in q u ir ies  in to  th e  a p p lic a t io n  a n d  h ea r  a ll su ch  e v id e n ce  as  th e  
t r ib u n a l m a y  co n s id e r  n ecessa ry  t o  m a k e  a  ju s t  a n d  e q u ita b le  o r d e r ” . 
T h e  P re s id e n t h as fa iled  t o  co n s id e r  th e  d o c u m e n ta r y  e v id e n ce  filed  w ith  
th e  a n sw er  o f  th e  U n ion , th e  c o n te n ts  o f  w h ich  h a v e  b e e n  c o r r o b o r a te d  
b y  th e  a d m iss ion s  o f  th o  re sp o n d e n t in  ev id e n ce . S u ch  an  o m iss io n  
a m o u n ts  t o  a  m isd ire c t io n  in  la w  w h ich  en tit le s  th e  U n io n  t o  o b ta in  
r e lie f  f r o m  th is  C ou rt (71 N . L .  R .  69, a t  p . 72 ).

A lth o u g h  th e  re sp o n d e n t u a s  c o r r e c t  w h en  h e  sa id  th a t  h e  w a s n o t  
"  c o n v ic te d  ”  o f  a  crim in a l o ffe n ce  a n d  th e  U n io n  w as in c o r r e c t  w h en  
t h e y  re fe rre d  t o ' a  “  c o n v ic t io n  ”  in  . th e ir  le tte r  o f  d ism issa l, i t  is
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a b u n d a n t ly  c lear  th a t  th e  r e s p o n d e n t  h a d  b e e n  ch arged  f o r  o f fe n c e s  
in v o lv in g  d is h o n e s ty  an d  d e a lt  w ith  b y  a  C o u rt  o f  la w  under S e c t io n  3'25 
o f  th e  C rim in a l P roeed u ro  C od e . I t  w as th e re fo re  a  m isd ire c t io n  o n  
th e  f a c t s  o n  th e  p a rt  o f  th e  P r e s id e n t  t o  m a in ta in  th a t th e U n io n  o n ly  
a c te d  o n  “  su sp ic ion  ”  a n d  th a t  in  th e  a b se n ce  o f  a P o lice  r e p o r t  n o  
a c t io n  c o u ld  b e  taken  ag a in st th e  r e sp o n d e n t . In  v ie w  o f  these d is c lo su re s  
th e  U n io n  w as ju stified  in  not being satisfied w ith  th e  co n t in u a n ce  o f  th e  
r e s p o n d e n t ’s e m p lo y m e n t u n d e r  th e m  d u r in g  th e  p r o b a t io n a r y  p e r io d  
a n d  t h e  te rm in a tio n  w as ju s t ifie d . I n  th e  lig h t o f  th e  tren d  o f  r e c e n t  
ju d ic ia l  d e c is io n s  w h ich  h a v e  b e e n  r e fe rre d  to  b y  m e in  S. C. 20 /C 9 L . T .  
C ase N o . 2741 1, th e m isd irec tion s  a m o u n t  to  a q u estion  o f  la w  a n d  th is  
C o u r t  is ju s t ifie d  in  in ter ferin g  w ith  th e  o r d e r  o f  th e  learned P re s id e n t.

T o  a l lo w  th e  o rd e r  o f  th o  P r e s id e n t  in  th is  case  to  s ta n d  w ith o u t  
in te r fe re n ce  b y  th is  C ou rt w o u ld  a m o u n t  to  th e g ra n t o f  an  o p e n  lic e n c e  
t o  b o d i9s in  ch a rg e  o f  p u b lic  fu n d s  to  e m p lo y  d ish o n e st person s in p o s it io n s  
o f  tr u s t . T h e  a ltern a tiv e  o r d e r  o f  c o m p e n s a t io n  w ou ld  o n ly  e n co u ra g e  
su ch  d is h o n e s t  p erson s t o  seek  e m p lo y m e n t  in  p u b lic  bod ies o n  th e  s a fo  
a ssu ra n ce  o f  be in g  p a id  a  la rg e  su m  o f  m o n e y  fro m  p u b lic  fu n d s  as  
c o m p e n s a t io n  w hen  th eir  a n te ce d e n ts  a re  d is co v e re d .

T h e  a p p e a l is a llow ed  w ith  costs .

Appeal allowed.


