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T IL L A IN A T H E R  t>. V A D IV E L U .

P . G., Jaffna, 36,411.
lam-tom s— Unlicensed beating thereof—Breach of t .  90 of Ordinance No. 10 of 

1865—Proclamation under s. 12 thereof—Meaning of the phrase 
■“  throughout the Island "  in s. 12—Interpretation of the word “  town ”  
in  s. 6— Grammatical structure of the interpretation clause— Meaning of 
“  town and limits ”  in s. 90. .

Where (he accused were charged with having beaten tom-toms in 
the village of Batticotta without a license, and with having thereby 
committed an offence punishable under section 90 of Ordinance N o .,  16 
o f 186S, which it was alleged was brought into operation in the said 
village by virtue of the Proclamation made under section 12 of the ' said 
Ordinance, and contained in the Gazette of December 2, 1898;' and 
where it was contended that the term “  throughout the Island ”  in section 
12  referred only to proclaimed limits throughout the Island and not 
to every part of the Island, and that Batticotta not having been, pro­
claimed did not come under the Ordinance, and that the interpretation

.o f  the word “ to w n ’ ' in section 6  of the Ordinance included only villages 
set .out for the purposes of the Ordinance and not every village, and
that, therefore, even after giving this wider meaning to “  town ”  in 
section 90, Batticotta, not having been set out for the purposes Of the 
Ordinance, could not be brought' thereunder—  ' '

Held, per M o n o b e if f , J .  and G r e n ie r , A . J .  ( L a y a r d , C  J ; , dissent­
ing) that " to w n  and lim its "  in section 90 mean “ town and gravdts, "  
which in terms of section 6 , would read "v illa g e  and lim its ,”  village 
and gravets or village up to then: well-known and well-defined boun­
daries, and .that there was no need of setting out the limits of a
village. . '

“  Set out for the purposes of the Ordinance”  in section 6  refers only 
to "  limits "  and not to “  village. "  '

• ■ "  Throughout the Island ” , in section 12 means “  throughout, the
inhabited parts of the Island,”  a n d ' not also throughout the uninhabited 
parts. . . '

- Batticotta, being a village, would therefore be affected by the Police 
Ordinance np to its limits, i.e., its well-known and well-defined boundaries;. '

TH E  accused in this case were charged under section 90 o f the 
Ordinance No. 16 o f 1865 with disturbing the repose o f the 

inhabitants at Vattukottai (Batticotta), a village about six miles 
from  JaSna, by  beating drums at a performance o f a com edy on 
the night o f 23rd July, 1904, without having first obtained a 
license. ’

•By section 12 of the Ordinance the Governor has power, by 
Proclam ation in the G overnm ent G azette  to declare that such , of 
the provisions o f the Ordinance as to him  m ay seem m eet shall 
com e into operation throughout the Island, or in any Province, 
district, town, or p lace as shall appear to him  to require the same, 
though there be no police force established therein.



(  1 0 «  )

In  the G overnm ent G a ze tte  o f  2nd D eoem ber, 1898, Governor 
B idgew ay proclaim ed that certain sections o f the Ordinance 
No. 16 o f 1865, including section 90 thereof, “  shall com e into 
operation throughout the Island .”

I t  was contended for the prosecution that, as Vattukottai was a 
village within the Island, the accused, w ho had disturbed the 
repose o f the inhabitants there, were liable under section 90. 
B u t the accused urged that the Proclam ation in  the G a ze tte  would 
be ultra  v ires  if its intention were to apply to any other p lace 
but '* towns ”  as defined in  section 6 o f  the Ordinance.

This section provides as fo llow s: “  The word ‘  town ’ shall
include any village or lim its set out for the purpose o f this 
O rdinance.”

The Police M agistrate (M r. B . J . D utton) held that the place 
where the offence was alleged to have been com m itted was a 
village not included in  the tow n o f Jaffna, and that a village 
could not becom e a “  tow n ”  w ithout its nam e and boundaries 
being specially set otft in the G overnor’s Proclam ation. H e  
acquitted the accused.

The Attorney-G eneral appealed.

The case was first argued before M iddleton, J ., on  28th N ovem ber, 
1904;, then before Moncreiff, J ., and M iddleton, J ., on 14th 
Decem ber, 1904; and lastly before a F u ll B en ch  consisting o f 
Bayard, C .J ., M oncreiff, J .,  and Grenier, A .J ., on  10th M arch, 1905.

E&mandthan, S .-G ., for appellant.

Savundranayagam , for respondent.

Cur. a d v . v u lt.
3rd April, 1905. M oncreiff, J.—

Section 12 o f the Police Ordinance o f 1865 (as amended) 
empowered the Governor, with the consent o f the E xecutive 
Council, to  proclaim  such o f its provisions as he m ight think fit 
“ throughout the I s la n d ” , or in lim ited portions o f the Island 
(provinces, districts, towns, and places). Such Proclam ations 
m ight be m ade, although “  there were no police force established 
therein,”  and there was no necessity for defining the lim its o f the 
place proclaim ed. There is n o  established police force at V attu ­
kottai, but the provisions o f the Ordinance were proclaim ed there 
because it is part o f the Island, and the Ordinance was proclaim ed 
throughout the Island. -

Sectipn 13 requires that a Proclam ation establishing a police 
force in a tow n should specify and define its lim its, w hich m ay be 
altered from  tim e to tim e. Vattukottai; although only a  village,
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is a town in this Ordinance, and therefore this section relates to 
it ; but the..seotion does not concern us here, because there is no 
question o f proclaiming the establishment of a police force at 
Vattukottai. The Ordinance also mentions other cases, which, do • 
not arise here, in which definition by  Proclamation is required.

I t  is obvious that such sections of the Ordinance as are net 
locally lim ited in their operation would apply, where possible, to  
every part o f the Island, Vattukottai included. There are, however, 
about twelve sections the operation of which is confined to “  ahv 
tow n and lim its.”  Section .90, that in question, is one of those 
sections. The question is what the expression “  town and limits ”  
means.

Regulation 7 of 1813 was a police regulation which related 
to  the forfeiture of animals found straying “  within the Fort, 
town, or gravets ”  o f Colombo. The same expression occurs in 
the early police regulations o f the last century relating to other 
towns.

In  the Police Ordinance, No. 3 o f 1834, which was passed in 
reference to offences com m itted within “  the town, Fort, and 
four gravets (and the port) o f Colom bo, ”  the operation o f twenty- 
six of the thirty-one sections of the Ordinance is limited to the 
town, Fort, and four gravets (and port) of Colombo.

Ordinance No. 13 o f 1843 for establishing police in certain 
towns repealed the Police Ordinances and regulations affecting 
Colom bo, Jaffna, Galle, Kandy, Trincomalee, Mannar, Matara, 
Negom bo, and Kurunegala; and section I  gave the Governor 
”  power to establish a police force within such towns and limits 
as appear to him  to require the same, and as shall be specified and 
defined in any Proclamation to be by him for that purpose issued.”  
I  find that m any of the sections o f that Ordinance (thirty-five) are 
specially confined to “ any such town and limits as a foresa id ;”  
and that the expression ”  town and limits ”  refers to a particular 
looality appears, I  think, from  section 10, in which a form o f oath 
is prescribed for ”  the Superintendent of Police for the town and 
limits o f ........ ”

Am ong the local regulations which were repealed and replaced 
by this Ordinance were (section 8) Rules and ‘ Regulations for 
the Police for the Bazaar, Village, and Cantonments of Kurunegala 
o f Septem ber, 1819. Thus the expression “  town and limits ”  
fakes the place o f the ”  town, Fort, and gravets,”  or ”  bazaar, village, 
and cantoflments ”  where they occur in the old regulations. 
Apparently the bazaar, village, and cantonments o f Kurunegala 
are treated as a tow n and lim its to be specified and set out'. I t  is 
true that the first section does not contem plate proclamation 
throughout the Island ; it relates only to the establishment o f a
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This Ordinance was repealed by  No. 17 o f 1844, the second J’ 
section o f which is practically the first section o f the Ordinance o f 
1843, and is followed b y  at least thirty-four sections which are 
applicable "  within any such tow n and lim its.”  The tow ns and 
lim its referred t o  in the sections of these tw o Ordinances are 
towns and lim its required by the Ordinances to be specified and 
defined in the* Proclam ation; and the section w hich applies to the 
beating o f tom -tom s is, o f  course, confined in  its operation to towns 
and limits specified and defined. B u t it is evident that before 
any definition by  Proclam ation took place the Governor was to 
form  an opinion that certain towns and lim its required a police 

.force; and I  agree with m y brother Grenier that such towns and 
lim its were places such as were described as towns and gravets 
in the beginning o f last century, when e a ch . such place had a 
police regulation o f its own.

These Ordinances were replaced in 1865 by  the Ordinance now 
under consideration, which in section 12 provided for the Procla­
m ation o f the Ordinance throughout the Island and in certain 
other places in which a police force m ight not. have been 

•established. Now, it is to be observed that in Ordinance N o. 10 of 
.1848’ the Legislature considered that the provisions o f Ordinance 
No. 17 o f 1844 should be m ade operative in certain places “  notwith­
standing that a police force m ight not have been established 
therein; ”  and it gave pow er to proclaim  the Ordinance in such 
”  towns, villages, and limits ”  as should be specified and defined by 
the ' Proclam ation. In  the corresponding section (12) o f the 
Ordinance o f 1865 it is not required that the places should be 
defined, and the places enumerated are “  province, district, town, 
or p la ce ,”  as well o f course as throughout the Island. W h y  was 
”  village ”  om itted ? W as it for the exclusion of villages, or was it 
not beoause a village was a town ?

As I  have said, ten or tw elve sections o f the Ordinance contain 
the phrase ”  town and lim its.”  Section 80, the first o f the “  general 
provisions,”  refers to “  any tow n and lim its .”  Section 90— also 
one o f the “  general provisions ” — is applicable within “  any town 
and lim its.”  These are general provisions, and there is nothing 
in them  or in the Ordinance to suggest that they are not to  apply 
to places proclaim ed but not defined. The m ere fact that the 
definition o f such places, w hich was required by  Ordinance N o. 10 
o f 1848, is not required by this Ordinance indicated an intention on 
the part o f the Legislature which these sections have carried out.
I  think the draftsman had no deep design in the use ofy the phrase.

police force in certain towns and limits. The preamble speaks 1905.
o f the establishment of a police force "  in certain towns and their Aj»rB3:
neighbourhood.”  Mohcbsot,
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and this appears from the fact that in section 63 the phrase is  
“  within any,.tow n,”  and in the following section (64) it is “  within 
such town and lim its.”

B y  section 6 of the Ordinance (of 1865) the word “  town ”  
includes any village or limits set out for the purposes of the 
Ordinance. I  see no reason for thinking that the words "  set out , 

. for the purposes o f this Ordinance ’ ’ are attached to the word 
“  village.”  Villages had their limits, as towns had their gravets. 
W e  m ust not make the Legislature illiterate without reason. I f  
we adopt the M agistrate’s interpretation, a town in which n o  
police force is established m ay be brought within the Ordinance by 
Proclam ation under section 12, although its lim its are not defined 
for the purpose. A village, says the Magistrate, is not a town, land 
not in that sense within section 12, if its limits are not defined b y  
Proclam ation. I  can see no purpose underlying this distinction, 
which is wrung out by  a slipshod rendering o f the interpretation 
clause; and I  can see a good deal o f embarrassment in som e parts 
o f the Ordinance if the Magistrate’s view were put in force. W hy 
should the village proclaim ed under section 12 not have the 
advantage of sections 53, 80, 81, 82, 84, 87, and 95 ?

The Ordinance appears to m e to have put villages on the same 
footing as towns, and in reading section 90 I  should take the 
words (for the purpose o f this case) as “  any village and lim its.”
I  think, therefore, that section 90 applies- to the village of Vattu- 
kottai, and that the order suggested by m y brother Grenier is 
right.

Grenier, A .J .—

The accused in this case were charged under section 90 o f 
Ordinance N o. 16 o f 1865 with disturbing the repose of the inhabit­
ants in the neighbourhood at Vattukottai by beating drums on the 
night of the 23rd July, 1904, without having first obtained a license 
as required by the said section. The Magistrate acquitted the 
accused on the ground that the place where the offence was com ­
m itted was a village not included in Jaffna town, and that the 
provisions o f section 90 o f Ordinance No. 16 o f 1865 did not apply 
to villages, as the, expression “  include ”  in the definition clause 
m eant a place proclaimed as a town in the G azette— that is, any vil­
lage or place of certain limits proclaimed as a town in the G azette .

I t  was argued by the Solicitor-General for the complainant that 
When sections 6, 12, and 20 o f the Ordinance are read together the
words ”  all persons who shall at any tim e within any tow n............
beat drums ”  m ust be interpreted to mean all persons who ^hall air 
any tim e within any town or village or other place beat drums, &c. 
The reason he assigned was that in the definition clause the word
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■" town ”  includes any village or lim its set out for the purposes o f  this 
Ordinance, and that as the accused beat drums in  the village called 
Vattukottai w ithout a licence they had rendered them selves liable 
under section 90.

There was m uch discussion as to the m eaning o f the words “  lim its 
se t out for the purposes o f  this O rdinance.”  The term  “  lim its ”  
occurs in several sections o f the Ordinance— for instance, in  sections 
60, 81, 82, and other sections where it is used in connection with 
the word “  tow n and although the term  is rather loosely em ployed 
and is therefore not easy o f interpretation readily, 1  think that the 
connection in which it is used in the context leaves little or no

t

room  for doubt that it was intended to refer to  the gravets, as the 
term  is popularly understood, or the boundaries o f a tow n; and 
therefore when in  the definition clause the word “  tow n ”  is defined 
to  ”  include any village or limits set out for the purposes o f this 
Ordinance ”  the definition m ust be taken to refer to  the lim its of 
the town, or in other words to the gravets or boundaries o f the town. 
The word “  gravets ”  is a Sinhalese word which means boundaries in 
the usual acceptation o f the term . -A  village m ay be included or 
lie. within the lim its o f a town, and 1 believe that as a m atter o f  fact 
there are villages which are situated within the gravets or boundaries 
o f  a town. B u t there are other villages which are not so situated, 
and lie  outside the lim its or boundaries o f a tow n ; and the word 
"  town ”  was, I  think, so defined in  section 6 as to be synonym ous 
with the word “  village,”  and to include any village situated within 
the limits or boundaries o f a tow n as well as any village outside its 
lim its or boundaries. I t  is m anifest that the contention for the 
accused, that the words “  set out for the purposes o f this Ordinance ”  
should be read after the word “  v illage,”  is ill-founded, whether we 
regard the gram m atical construction o f the words or their plain 
m eaning as ordinary words in the English language to w hich an 
ordinary m eaning should be assigned. One does not speak o f set­
ting out a village, but o f setting out the lim its o f a tow n or village. 
I  would therefore reject without hesitation the construction sought 
to  be placed upon the words in question by  the counsel for the 
respondents and take the word to m ean, reading it in  connection 
with sections 12. and 90, as referring to the lim its or boundaries o f 
a town.

Now,, the Proclam ation b y  the Governor dated 2nd D ecem ber, 
1898, m ade certain sections o f the Ordinance, am ongst them  section 
90, operative throughout the Island or in  any province, district, 
town, or place, irrespective o f the establishm ent o f  a police force 
therein. I t  seems to m e that the Magistrate has given this Proclam a­
tion a rather fanciful and extravagant m eaning in  the illustrations
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to be found in his judgm ent o f the extent to which the Proclama­
tion m ay be m ade to apply . W e m ust try to put a reasonable 
construction upon words which occur in any Proclamation or 
Ordinance with a due regard to the obvious intention of the framers, 
and not strain the meaning of words so as to render them ambiguous 
or unintelligible, and thus obtain materials to subtilize upon, as the 
Magistrate appears to have done. The Proclam ation read as a whole 
is clear enough in m y opinion, and applies to provinces, districts, 
towns, and places* throughout the Island which are inhabited, and 
cannot be m ade to apply to places which are not inhabited, such as 
forests and jungles where there is no population. To hold other­
wise would be to do violence to the language o f the Proclamation 
and to give the words “  throughout the Island ”  such a comprehen­
sive meaning as to render the Proclam ation itself a document o f  a 
rather grotesque character. _  :■

I  hold, therefore, that it was an offence under -the Ordinance to 
beat drums in the village o f Vattukottai, as •charged in the informa­
tion. The acquittal m ust be set aside and the case sent back for 
trial and adjudication on the merits.

L ayard, C .J .—

The question to be decided in this appeal is as to whether the 
Proclam ation o f the 29th day o f November, 1898, had the effect o f 
bringing section 90 o f “  The Police Ordinance, 1865,”  into operation 
in every village o f the Island. .

There is no doubt that section 12 of that Ordinance, as amended 
by  section 2 o f Ordinance No. 4 of 1897, gives the Governor 
power, acting with the advice and consent of his Executive 
Council, by  Proclam ation, to bring any provisions o f “  The Police 
Ordinance, 1865,”  into operation throughout the Island. That is to 
say, provisions which related to towns and villages can be by this 
means brought into operation into such towns and villages as the 
Ordinance originally contem plated, and provisions which are 
applicable to places and rural districts outside such towns and 
villages com e into force in such places and districts.

Section 90 absolu tely . prohibits any person from heating tom ­
tom s within any town and limits without baying obtained a 
license from  the officers mentioned in the section. I t  is argued 
by the appellants that the words “  any town and l im it ”  include 
ahy village whatsoever, and b y  the respondents merely any town 
or village the limits o f which m ay have been defined for the 
purposes o f the Ordinance.

Section 90 of the Ordinance appears to have been adapted from 
section 37 o f the Ordinance N o. 17 o f 1844, which Ordinance 
N o. 16 o f 1865 repealed. I  find that the operation o f the latter
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section was also limited in operation to "  towns and lim its.”  190s. 
During the argument of the appeal I  thought that possibly A pril l .
"  limits ”  was used in the Ordinance o f 1866 for .gravets. A Layabd.C.J.
referenoe, however, to the Ordinance o f 1844 shows that the term  
"  limits ”  is not used by  the Legislature synonym ously with 
the term "  gravets.”  B y  the 2nd s e ct io n 'o f the Ordinance N o. 17 
o f  1844 it is clear what the Legislature intended by  the words 
"  towns and lim its ”  in that Ordinance, v iz ., such towns, and lim its 
ais have been specified and defined in  any Proclam ation issued 
and published in the G overnm ent G a ze tte  under that section, 
whilst "  gravets ”  in that Ordinance, I  gather from  section 3, 
referred to  recognized and well-defined areas outside certain
towns in the Colony the lim its o f which were well-established 
and did not require defining. Section 37 only operated in such 
towns and limits as had been specified and defined by  Proclam a­
tion issued under the Ordinance o f 1844.

In  1866 the Legislature thought it desirable to repeal the Ordi­
nance o f 1844 and to make further provision with regard to
the regulation o f a police force in  the Island. In  legislating,
I  gather from  the Ordinance N o. 16 o f  1865, the Legislature
recognized that there were large tow ns in the Island within som e 
o f  which a police force had been already established, in respect 
o f which it enacted that no fresh Proclam ation was necessary 
to  briag the Ordinance o f 1866 into force, whilst there were other 
similar towns in respect o f w hich it is provided b y  section 7 
o f  the Ordinance m ight by  Proclam ation be brought into operation, 
and by section 13 directed that when proclaim ed the lim its o f the 
town should be defined and specified by  the Proclam ation.

W ith  reference to other than large towns it enacted that a 
police force m ight be established by Proclam ation (section 8), 
declaring not that the Ordinance itself should com e into operation, 
but certain provisions thereof to be specified in the. Proclam ation 
itself, which Proclam ation should also set out the lim its o f 
such town.

There were also other provisions as to establishm ent o f police 
in rural districts, to which I  need not refer, and section 12 
enabled the Governor to bring into operation such o f the pro­
visions o f the Ordinance as he m ight think desirable into any 
place, though a police force had not been established there. That 
section was amended in 1897, and the G overnor was given power, > 
as m entioned above, to  bring such provisions o f the Ordinance as 
he thought desirable into operation throughout the whole Island- 
Now, tlie Governor has been pleased to bring section 90 into 
operation throughout the Island, and certainly by  that Proclam a­
tion it has com e into force in every tow n (other than a large tow n)
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1806. in respect o f which a Proclamation has been issued under section
April 8. 8, even if section 90 was not specified in the original Proclamation 

LayabDjC.J. issued under section 8. Did the Proclamation, however, bring it 
into force in every little remote village and ham let in the 

. Island— villages situated perhaps on the confines of a large 
forest or jungle and far away from  other human habitations, 
or villages inhabited perhaps by village or forest Yeddahs ? 
H ow ever unreasonable it m ay be to extend such a provision 
to ^puch villages, still, if the Legislature intended that they might 
by Proclamation be brought into operation within such villages, all 
that the Court can do is to declare the law to be as the Legislature 
intended. -• • C

Looking back to the Ordinance of 1844, it is clear that the 
provisions of section 37 could only have operated, as mentioned 
above, within such towns and limits as had been specified and 
defined by  Proclam ation issued under the Ordinance of 1844. 
D id  the Legislature in 1865 intend to go further ? •

B y  section 6 it enacted that “  the word ‘ town ’ shall include any 
village or limits set out for the purposes o f this Ordinance.”  As 
m y brother Moncreiff properly pointed out in the course of the 
argument, it is not good English to speak of a village set out for 
the purposes o f the Ordinance.

A t the same time there is no integral part of the Island,,or of 
any division or district thereof which is defined as “  lim its,”  and 
what did the Legislature mean to refer to distinct from a village 
or town by the words “  limits set out for the purposes of this 
Ordinance ”  ?

No doubt the word “  town ” ' has been slovenly defined by the 
Ordinance; however we must do our best to -interpret what the 
Legislature intended to enact, and bearing in mind the provisions 
of the Ordinance of 1844, for which this Ordinance is substituted, 
and the unreasonableness in providing in 1865 that the provisions 
o f section 90 should extend into every little village of the Island, 
I  am constrained to com e to the conclusion that the Legislature 
intended to lim it the definition of town to include any village 
whose limits had «been set out for the purposes of the Ordinance. 
I  find the words ”  town and limits ”  used in several sections 
brought into force throughout the Island by the strength of the 
Proclam ation. I f  I  am justified by reading for the word "  town ”  

“ in these sections the word ' “ village,”  I  am still confronted with 
fhe words village and limits ”  to interpret. I  must assign a 
manning to the word “  limits ”  in these sections. “  Lim its ”  are 
no integral part of the Island, as I  said before. “  Lim its o f a tillage ,”  
unless such means those defined for the purposes o f the Ordinance, 
would ordinarily include paddy laiulB, chena lands, and forests,
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som e o f which m ight be a very long way from  all hum an habita­
tions. The Legislature has not very clearly expressed its meaning, 
but I  think it could have only one intention, and that was to refer 
to suoh towns, including villages, the limits o f which had been set 
out by  som e. Proclam ation or other for the purposes o f the 
Ordinance.

The Solicitor-General tried to impress us, or som e o f us, by say­
ing that i f  we upheld the Police M agistrate’ s judgm ent we should 
be rendering inoperative a Proclam ation issued by the Governor, 
with the advice o f the E xecutive Council. I  told him  at once that 
if the Proclam ation was ultra v ires, whatever m ight be the result, 
we m ust so declare. A  little further consideration o f the Procla­
mation would have shown the Solicitor-General how  fallacious his 
suggestion was. Som e o f the sections brought into operation b y  
the Proclam ation are applicable to the whole Island, and are n ot 
restricted to towns and their limits, and those sections which refer 
to “ towns and l im it s ”  are by the force o f this Proclam ation 
brought into force in every town or village in the Island w hose 
limits have been defined for the purposes o f the Ordinance; n ot 
only those towns proclaim ed under sections 7 and 13, bu t all those 
towns proclaim ed under section 8, in som e o f which it m ay be that 
section 90 and some o f the other sections of the Ordinance appli­
cable to “  towns and lim its ”  have not been brought into operation 
b y  the Proclam ation issued under that section.

i
I  would further add that I  do not believe it could have been the 

intention o f the Governor or o f the E xecutive Council b y  th e  
Proclam ation now  under consideration to bring into force in every  
little village in the Island provisions such as those contained 
in section 90, w hich are inapplicable to the circum stances and 
surroundings o f the villagers them selves, and would alm ost deprive 
them  o f the harmless amusem ent of beating tom -tom s, for it 
would require them  in every case to go m any m iles to obtaiir 
a license from  one or other o f the officers specified in section 90, 
who, when they receive the application for the license, w ould b e  
quite incapable o f form ing an opinion as to whether there was o r  
was not any good reason for refusing to grant a license.

The order o f the Police M agistrate ought, in m y opinion, to b e  
affirmed. ’

♦
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