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M UNICIPAL COUNCIL, Plaintiff.
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L a n d  acquisition— L a n d  w ith  s tree t lines— M ode o f assessing com pensation—  

L a n d  w ith  tw o  s tree ts  ad jacen t to  b u ild ing  block— V alue o f land 
as b u ild in g  land— H ousing and  T o w n  Im p ro vem en t Ordinance 
(P a p . 199 ), s. 19.
W h ere a  land , w h ic h  is  part o f  a la rger  lan d , is  acqu ired  in  land 

a cq u isition  p ro ceed in gs th e  correct m o d e  o f  a ssessm en t is' to  ascertair  
th e  v a lu e  o f  th e  en tire  lan d  and th e n  to  e s tim a te  th e  v a lu e  o f  th e  portior  
ta k e n  a t  'Jiat rate, su b ject to  a n y  restr ic tio n s th a t m a y  affect it s  v a lu e ,— 

1 29 Cr. L. J . 106- 2 37 Cr. L. J . 205.
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H eld , fu r th e r ,  b y  H ow ard  C .J. and  S o ertsz  J . (K eu n e m a n  J . d isse n tin g );  
— th e  p u rp o se  o f  se c tio n  19 o f  th e  H o u sin g  an d  T o w n  Im p ro v em en t  
O rdinance is  to  en su re  th a t e v e r y  b u ild in g  h a s e a sy  a ccess to  a  s tr e e t  o f  
certa in  d im en sion s, an d  i f  a n y  o n e  er e c tin g  a  b u ild in g  h a s tw o  str e e ts  
a d ja cen t to  h is  b u ild in g  b lock , it  is  op en  to  h im  to  e rec t  h is  b u ild in g  
in  re la tio n  to  o n e  o f  th e se  str e e ts  an d  in  th a t  e v e n t  th e re  is  n o th in g  to  
p r e v e n t  h im  from  erec tin g  h is  b u ild in g  to  th e  e x tr e m e  lim it  o f  h is  la n d  
on  th e  o th er  s id e  o f  th e  str e e t  g o in g  b ey o n d  a n y  str e e t  lin e  th a t h a s b e e n  
la id  d o w n  on  th a t sid e .

I t  is  a lso  op en  to  h im  in  su ch  a  ca se  to  con stru ct su ita b le  s tr e e ts  
ip  co n fo rm ity  w ith  th e  req u irem en ts o f  th e  O rd in an ce to  se rv e  b u ild in g s  
erec ted  on  th e  la n d  to  th e  e x tr e m e  l im it  o f  h is  land , ig n o r in g  str e e t  lin e s .

H eld , a lso  (b y  th e  w h o le  C o u r t),— w h e r e  a  la n d  o n  a  p a rt o f  w h ic h  a 
str e e t  lin e  h a s b e e n  p la ced  cou ld  b e  u tiliz e d  fo r  b u ild in g  co ttages, re se r v in g  
th e  p ortion  o f th e  lan d  w ith in  th e  str e e t  lin e  a s  p art o f  a  cou rty a rd  
or g ard en  a ttach ed  to  a co ttage , th a t lan d  m a y  b e  a ssessed  as b u ild in g  
la n d  su b jec t  to  su ch  restr ic tio n s as ex is t.

HIS w as a proceeding for th e com pulsory acquisition' of land under
the Land A cquisition Ordinance. The appeal raised the question  

of the correct m ethod of assessing the value o f  a p iece of land acquired  
by the M unicipal Council of Colombo for the purpose o f w iden ing an  
adjacent public street called  V ajira road.

The facts are stated in  the judgm ents of Soertsz and k eu n em an  JJ.
H. V. P erera, K .C ., (w ith  him  N. K u m arasin gh am ), for th e defendant, 

appellant.— The piece of land w hich  is to b e assessed w as acquired under 
the Land A cquisition Ordinance in order to w iden  V ajira road. The  
M unicipal Council claim s th a t the strip of land has no va lu e on the  
ground, that under the R ousing and Tow n Im provem ent Ordinance 
(Cap. 199) th e portion acquired cannot now b e b u ilt upon. The section  
in Cap. 199 dealing w ith  buildings to be erected upon street lines is 
section 19. U nder that section every build ing m ust eith er abut upon th e  
street or have the space b etw een  th e building and the street reserved  for 
the use of that building. Its purpose is to see that every  build ing has a 
street to w hich  it should h ave access. It is a provision of th e  L egislature  
as to w hat a building should  conform  to w h en  it has on ly  one street line. 
In the present case, how ever, the prem ises has tw o road frontages, and 
there is no prohibition against building beyond th e  lin e of one street 
as long as the lin e  of the other street is preserved. Further, the property  
is so big that it is possible for the defendant to open up new  streets to  
serve buildings w hich m ay be erected on the land.

The piece of land in question m ust be va lued  according to th e valu e  
of the rest o f the land— G overn m en t A gen t, W estern  P rovince v . A rch 
b ish o p \  It is the value of the land, w ith  all its potentialities and w ith  
all the actual use of it  by the person w ho holds it, that is to be considered  
in assessing the com pensation. S ee B row ne and A llan  on  T h e  L aw  of 
C om pensation  (2nd e d .) , p. 97.

Even assum ing that the ow ner cannot build  on the land w ith in  the  
street lin e  it w as still open to him  to use it as part o f a courtyard or garden  
attached to a building. The w h ole block of a land- com prising th e house- 
and garden has to be valued  as a single unit.

1 (7913) 16 N . L . R . 395.
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E. F. N. G ratiaen  (w ith  him  D. W . Fernando  and S. J. K adirgam ar), 
fo r  the plaintiff, respondent.—A  tribunal assessing compensation may 
take into account not only the present purpose to which the land is 
applied' but also any other m ore beneficial purpose to which it m ight 
w ithin  a reasonable period be applied—Halsbury's Law s of England (2nd 
e d .) , Vol. 6, p. 45. For the present the piece of land in question is part of 
a block of 12 acres of m erely bare tem ple land. W ith . regard to its 
potential use as a building site, on a proper reading of section 19 and rule 2 
Of the Schedule in Chapter 199, the w hole area of the site cannot proceed 
beyond the line of the street. A ny proposed plan taking in the strip of 
land in question for use as a courtyard would not have been passed. 
It has not been established by evidence that any building schem e along 
Vajira road w ould have been passed by the public authority or would  
have been feasible. An im provem ent schem e which an owner has no 
right to carry out is too speculative to be treated as a factor which w ill 
influence the market value of a land—N ew nham  v. Fernando et al.' 
The right v iew  of the effect of the laying down of a street line was taken  
in Chairm an, M unicipal-Council, Colombo v. Fonseka e t al." and N ew nham  
v. G o m is‘. In G overnm en t A gent, W estern  Province v. A rchbishop (supra) 
no part o f the property under consideration in that case was in any w ay  
subject to restrictions. That is not the position in the present case.

The judgm ent of the Privy Council in R aja V yricherala Narayana  
G ajapatiraju  v. The R evenue D ivisional Officer, V izagapatam  ‘ is helpful 
to determ ine the am ount of compensation to be awarded w hen land is 
acquired.

H. V, Perera, K.C., in reply.—The case of Raja V yricherala  Narayana  
G ajapaiiraju  v. The R evenue D ivisional Officer, V izagapatam  (supra) can 
w ell be cited in favour of the appellant. In view  of the provision in the 
Land A cquisition Ordinance for paym ent of com pensation the value of a 
land is not affected by the laying down of a street line.

Cur. adv. vu lt.
Decem ber 17, 1942. H oward CJ.—

I have had the advantage in this case of reading the judgm ents of both 
m y brother Judges. In both of these judgm ents the facts are set out in 
detail. It is, therefore, only necessary for me to m ake reference to Jhe  
law  that should be, applied. The general principle w ith  regard to the 
valuation of land com pulsorily acquired by the- Governm ent was laid  
down in G overnm en t A gen t, K an dy v.- M arikar S a i b o In this ■ case 
it w as held1 that the proper course is to find the market value as near as 
it  can be ascertained of the entire land and then to estim ate the value of 
t h e ' portion of land taken at that rate. This case was follow ed b y  th e  
Court in G overnm en t A gen t, (W estern Province v . A rch b ish op 0 where the 
sam e principle Was follow ed. The test adopted in that case by the 
D istrict Judge of ascertaining the m arket value of the particular portion 
o f land acquired .regardless of the ‘ rest of the land w as described by  
Pereira J. as fallacious. I w ould also refer to the words of Lord Dunedin  
in  Corrie v ,  M cD erm o tt7 that the value that has to be assessed is “ the

1 (1932) 1 G. L. W.339 * (1939) L. R. A. C. 302.
3 (1937) 33 N. L. R. 145. ‘ 6 S. G. D. 366.
3 (1933) 35 N. L. R. 119. ‘ 16 N. L. R. 395.

’ (1914) A..G. 1056,
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value to the old owner w ho parts w ith  h is property, not the value to the  
new  owner who takes it over ”. In th is connection the question arises 
as to any im pairm ent in  the value of the land by reason of restrictions, 
vide S tebb in gs  case *, and no doubt, as w as decided in N ew nh am  v . G om is ”, 
stay depreciation in valu e caused b y  the lay in g  down of street lihes  
m ay be taken into consideration. I  agree, however, w ith  m y brother 
Soertsz J ’s interpretation of section 19 o f the H ousing and Town  
Im provem ent Ordinance and am of opinion that judgm ent should be 
entered for Rs. 28,242 in favour of the defendant. I also agree w ith  the 
other m em bers of the Court w ith  regard to the order as to costs.
S o ertsz  J.—

This appeal raises the question of the correct m ethod of assessing the  
value of a piece of land w hich the M unicipal Council of Colombo has 
acquired under the provisions of the Land A cquisition Ordinance, for the  
purpose of w idening an adjacent public street called  and known as 
V ajira road.

This p iece of land is shown on the p lan P  2 as the portion coloured  
pink—a ribbon varying in w idth betw een  28 and 32 feet, and 1,140 feet 
in  length, and so com prising an area of 2 roods 37.20 perches. It lies 
on the extrem e south of the prem ises bearing assessm ent Nos. 123 and 139, 
Bam balapitiya road, a property of 11 acres 1 rood and 12 perches in  extent, 
and bounded on  the w est by another public street com m only know n as 
the Colom bo-Galle road.

This com paratively large land is situated in a residential area of a  
very popular suburb of the C ity and, it is agreed that, regarded as 
a w hole, it  is susceptible of profitable developm ent as a building estate. 
In these circum stances, it is w ith  som e surprise that one finds that all 
that the M unicipal Council is prepared to pay in respect of the soil of this 
three-quarter ex ten t of land is the sum  of five rupees, and that th is 
sum  is offered not as som ething ju stly  due to the defendant, but as a 
purely gratuitous paym ent. To quote from  the evidence g iven  by th e  
M unicipal A ssessor: —

“ I would not say that five rupees, w as offered for this la n d ; w e  
offered nothing for the land. ■ But as w e had to pay som ething ,iji 
paym ent of the Transfer of T itle (in reality,, of course, there is not in  
these cases any deed of Transfer of T itle) w e offered five rupees.”

This extraordinary result is ascribed to a street lin e  laid  down as far 
back as in the year 1919 in conform ity w ith  a resolution passed in  that 
year by the M unicipal Council under the provisions of section 18 (4) of 
Ordinance No. 19 of 1915, w hich w as the Ordinance then in force, defining  
th e northern lim it of Vajira road, at that tim e know n as 11th lane, 

Bam balapitiya, in such a w ay as to take in the w hole of the strip of land  
that has been acquired.

It is contended that the effect, in law , of the lay in g  down of th is street 
line, w as to m ake it im possible for a building or any part of a b u ild ing to 
be erected on the land w ith in  that lin e, and that, consequently; that p iece  
of land ceased to have any m arket va lu e at all, and had to lie  sterile  
t ill such tim e as the Council should  think fit to take it over a s 'a  g ift o f  
release it from  this deadly incubus.

1L. R. 6 Q. B. 37 ■ * 35 N. L. R. 119
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This v iew  of the effect, in  law , of the laying down of a street line is  
sought to be supported by the judgm ents delivered by this Court in  the  
cases of N ew nham  v. G om is (supra) and M unicipal Council v. F&nseka

, In the earlier case, the only question subm itted for consideration or, 
at any rate, as w ould appear from  the judgment, the only question  
considered w as w hether the laying down of a street line should be regard
ed as the first step in acquisition proceedings in a case in w hich the land • 
is  subsequently acquired under the Land Acquisition Ordinance. That 
subm ission w as made, in  that case, w ith  a v iew  to contending that, 
if  that w ere the case, any depreciation in value consequent on the laying  
down of the street line should not b e counted against the owner. This 
Court rejected that contention. That question has not been raised  
in  this case, and there is no occasion for us to consider it. That judgment 
has, therefore, no bearing on the question now arising,, nam ely, whether  
th e laying down of a street line necessarily renders the land w ithin  it 
sterile. In the second case referred to. above the question that arises 
here w as considered incidentally. Koch J. said, in  the course of his 
judgment.-

“ Mr. Keunem an, o n - behalf of the Chairman, largely depends on 
the effect of section 18 (1) (a) of the H ousing Ordinance . . . .  
The effect' of this provision, he argues, is to effectually prevent a 
building to -be erected w ithin  the street lines w hich have been valid ly  
laid, and to render the space w ithin  those lines sterile and unbuildable. 
I think the argum ent is sound.”

It m ay w ell be that, in  the circum stances of that case, such w as the  
effect of the laying down of the street l in e ; but if that statem ent was 
intended to be of universal application, I respectfully disagree. The effect 
of a street lin e w ould, in  m y opinion, depend on the facts of each case 
(see Corrie v . M cD erm ott (supra) ) .

It is, however, clear that the Council does not appear to have con
tem plated the good fortune that accrues to it from this interpretation  
of the law  in the latter case, if it is regarded as an interpretation of 
invariable application, w ith  com plete equanim ity. The M unicipal 
Assessor, w ho w as the sole w itness called by the Council in  this case, had 
declared, in  the course of his evidence in the case of N ew nham  v. Gom is 
(supra), that he considered this m ode of assessm ent as “ grossly u n fa ir”, 
and in the course of h is evidence in the present case he w ent on to say— 

“ This offer (that is the offer of five rupees) is liable to be m isconstrued  
because of the fact that the land is w ithin  sanctioned street lines. 
W e try to be as generous as possible w ith  people w hose lands are 
.affected and, although the land had no m arket value, w e gave Rs. 1,000 
odd for th e trees and plants on the land. Our policy is to try to be as 
generous as possible, consistent w ith  our legal obligations' as a Public 
A uthority.” . ,
T his offer of a “ thousand rupees odd ” for a land w hich, in  h is view , 

is w orth nothing at all, is not the only instance of unscientific assessm ent 
that has resulted, in  th is case, from  this attem pt on the part of the Assessor 
to  reconcile reason w ith  em otion. W e find that h e has awarded Rs. 2,800

> 38 n . h. s .  u s .
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“ on account of a certain incom e the tem ple derives from  stalls ” w hich  
used to be built every  other year on this strip of land, during th e  festiva l 
season. I fail to see how  this award can be justified, for, the fundam ental 

• prem ise of the Assessor’s case is that once the street lin e w as laid  down—  
and that happened in  1919—no sta lls could have been put up on this  
land. That is not alL The A ssessor awards Rs. 6,840 on account of 
com pensation for w hat he v iv id ly  describes as “ a very old and dilapidated  
w all w hich w ill fall down at the first gust of w ind ”, and which, h e asserts, 
is not worth anything m ore than Rs. 4,456; a further sum  of Rs. 2,750 
is awarded as com pensation for three inconsiderable tenem ents that 
stood on this piece of land. These sum s, Rs. 5 ;  Rs. 1,008.50; Rs. 2,800 ; 
Rs. 6,840; Rs. 2,750 added together y ie ld  the total Rs. 13,353.50. 
The A ssessor then adds ten per cent, to th is total sum  less the Rs. 2,800 
given  as incom e from  stalls, that is to say he adds fts. 1,055.35 to the  
Rs. 13,353.50, in  v iew  of the com pulsory nature of the acquisition. B ut still 
doubtful of the adequacy of h is generosity, and in pursuit of “ a round  
figure ”, he throws in Rs. 91.15 and offers the defendant Rs. 14,500.

It is obvious that this is an unsatisfactory m ethod of assessm ent. It is  
w him sical.

The defendant refused to accept the am ount offered, and w hen  the  
question was referred to Court, he filed answer and claimed  
Rs. 56, 687.35 on the basis that the land acquired w as m arketable building 
land at the date of the acquisition. In th e alternative h e averred that, 
if  it  is found that it is not such land, th e true am ount of com pensation  
due to him  w as not Rs. 14,500 but Rs. 21,899.85.

A fter trial, the learned D istrict Judge upheld  th e p laintiff’s  assessm ent. 
The Assessors, acting in an unusual m anner, and not as' required by  
section 24 of the Land A cquisition Ordinance, delivered  separate judg
m ents. One of them  agreed w ith  the trial J u d g e ; the other h eld  that 
the defendant was entitled  to Rs. 47,811.50.

If I m ay say so w ith  due deference, th e judgm ent of- the trial Judge 
affords us hardly any assistance. It is a reproduction of th e law  that the 
A ssessor w as allow ed to lay  down in  the course of h is evidence.

The appeal from  the judgm ent cam e up, in  the first instance, before 
m y brother K eunem an and m yself but, as w e were' unable to agree on the  
principle on w hich  assessm ent should be m ade in  th is case, it  becam e 
necessary for us to act under section 38 of the. Courts Ordinance and, there
upon, M y Lord the Chief Justice associated h im self w ith  us.

I  have had the privilege of- reading the judgm ent prepared by m y  
brother K eunem an and I find that w e  are agreed that the value or, I 
should say, the absence of value put upon the soil of the portion of th e  
land acquired cannot be justified in  any w ay at all.

But, w e  take different v iew s in regard to w hat the correct m ethod  
should be for assessing that value. M y brother is o f  opinion that th is 
is  land on w hich buildings cannot b e erected at all and that “ a prospective 
purchaser w ould not b e w illin g  to g ive  the sam e value for the strip in  
question as h e w ould for land on w hich  buildings can be er ec te d ”. In  
th is v iew  of the m atter, h e has exam ined the evidence of Marikar, th e  
w itn ess called b y  the defendant and, upon that evidence, h e  has held  
that this strip of land “ could be utilized  for providing courtyards in  front 
44/16
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of the cottages (that is the hypothetical cottages shown in the scheme 
proposed by the w itness) until the tim e of the acquisition by the Council ”, 
and calculating upon the basis of the difference in rent value between a 
cottage w ith  a courtyard and one w ithout such an appurtenance,1 and 
m aking a deductiqn on account of rates and repairs, and capitalizing the  
resulting sum at 15 years’ purchase, he has arrived at the figure Rs. 10,800. 
To this he has added Rs. 6,880 as com pensation for the wall, arid 10 
per cent, on account of the com pulsory nature of the acquisition and has 
aw arded Rs. 19,360 to the defendant.

For m y part, I am unable to take the view  that, in the circumstances 
of this case, the land acquired is land on w hich buildings cannot be erected. 
A lternatively, I am of opinion that even if the view  I have just indicated  
is  erroneous, nevertheless, in the circum stances of th is case, th is strip  
of land can be so incorporated in a schem e of building blocks as to con
stitute and serve as appurtenances to the buildings erected on those 
blocks and that, for that reason, the land acquired m ust be assessed w ith  
the rest of the land as land suitable for'building, subject to such restrictions 
as really  exist.

In land acquisition proceedings, the correct mode of assessm ent is, I 
agree, that laid down in the case of G overnm ent A gent, K an dy v. 
Saibo ‘ and follow ed in G overnm ent A gent, W estern  P rovince v . A rch 
bishop  *, nam ely, “ to find the value- of the entire land and then to estim ate 
th e value of the portion taken at that rate ”. The value that has to be 
assessed is in  the words of Lord Dunedin in Corrie v. M cD erm ott (supra)
“ the value to the old owner w ho parts w ith  his property, not the value  
to the new  owner w ho takes it o v e r ”. But, of course, in  applying these  
tests it  is a necessary point of inquiry how far restrictions affect the  
value.

Taking this m ode of approach, I cannot see m y w ay to interpret section  
19 of the H ousing and Town Im provem ent Ordinance in the manner 
suggested by m y brother Keuneman. In m y view , the purpose of section  
19 is to ensure that every building has easy access to a street of certain  
dim ensions and if anyone erecting a building has two streets adjacent 
to his building block, it is open to him to erect his building in relation  
to one of these streets and, in that event, there is nothing to prevent him  
from  erecting his building to the extrem e lim it of his land oh the side 
of the other street, going beyond any street line, that has been laid  
down on that side. The only w ay of escape to the Public Authority  
is to forestall him  by com pulsory acquisition of the piece of land  
belonging, to him  that lies w ithin  the street line on the usual term s 
of acquisition. Moreover, in  a case like the present case, w here the 
defendant, besides having two adjacent streets, one on the w est, and the  
other on the south of his land, has a land som e tw elve acres in extent, 
it  is open to him! to construct suitable streets in conform ity w ith  th e  
requirem ents of the Ordinance to serve buildings erected on the land, 
and, in that case too, he m ay build right up to the extrem e southern  
and w estern lim its of his land, ignoring any street lines, unless the Public 
A uthority concerned acquires the land involved, for despite the street  
lin es the land continues to bediis till it is acquired.

'  6 S .C . D. 36. *16 N. L. R. 363.
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Coming next to the m atter of restrictions, the only definite prohibition  
against an owner in  the position of the present defendant is that im posed  
b y section 108 of th e H ousing and Tow n Im provem ent Ordinance, w hich  
says that,—

“ no person shall erect any m asonry or boundary w all or gatew ay  
w ith in  the street lines of any street for w hich street lines have been laid  
down.”

This is the only express statutory restriction, and the only restriction  
that has to be taken into account in  assessing the value of the land in a 
case lik e this.

I do not think that an inference that an ow ner c f  a land is, in every  case, 
prohibited from building beyond a street lin e  laid  down on h is land can  
fa irly  be drawn from  the existence of the restriction just m entioned o r  
from  the statem ent in the latter part of section 19 (4) that,—

“ where application is m ade to re-erect any building w hich projects 
beyond any street lin e  so defined or to re-erect any part thereof w hich  
so projects, the Chairman m ay require that such building shall b e  
set back to the street lin e.”

I cannot understand how, w ith  these facts as the prem ises, the conclusion  
could be said to be that “ therefore, the Chairman m ay require that a 
building shall not be erected to project beyond a street lin e  in every  case ”.

It is said that this v iew  of section 19 (4) and of section 108 leads to an 
anomalous state of things. I do not agree. B ut if it does, it is  for th e  
Legislature to intervene. W e m ust interpret the law  as it is, and in  th e  
case of an enactm ent such as this w hich im poses restraints and restrictions, 
w e  m ust interpret the words em ployed by th e L egislature as favourably  
to the citizen as can reasonably be done. It is possible that in  v iew  of th e  
interpretation given  in the earlier cases I have referred to of section 18 (4) 
of the old Ordinance, the Legislature w as content to fram e the present 
section 19 in this w ay, or m ore probably, the L egislature fa iled  to con
tem plate and provide for a case lik e this w here there are tw o adjacent 
streets in existence and the possibility of other streets being constructed. 
B ut this is speculation. I do, however, concede that w here there is on ly  
one street serving a land and the land is not of a size or nature to lend  
itse lf to the construction b y  the ow ner of another su itable street to serve  
it, the owner m ust build either upon the lin e of the ex isting  street or m ust 
have all the land betw een  at least one face of h is building and th e 'street 
reserved for the use of the building. In such a case there is, in  effect, 
a prohibition against building beyond the street l in e . .

In this view  of the m atter I hold that but for the acquisition th e  
defendant w ould have been entitled  to build on the land acquired if he—

(a) divided and disposed of his land in such a manner as to relate all
buildings that m ay be erected upon it to the ex isting  street' on  
the w est of the land or,

(b) constructed streets of h is own to serve buildings that m ay be erected
on the southern side of his land, that is to say, .the side on  
w hich  the street line in  question w as laid down.

But, in v iew  of the fact that on the w estern  lim it of th is land, there  
are buildings in ex istence to-day abutting on the Colom bo-Galle road, 
w hich  w ould have to be dem olished in order to g ive direct access from  th e
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road on that side to buildings that may be erected on this land, and also 
in  view  of the fact that if buildings that m ay be erected on the southern 
side of this land—that is on the side of the acquisition—are going to be 
erected in such a w ay as to go beyond the street line, the defendant 
would have to use som e other part of his land in order to construct a 
road to serve those buildings, I do not propose to assess the value of the  
land acquired as land on w hich buildings could have been erected despite 
the street line, because there is not sufficient material before us for such  
an assessm ent to be made.

But, as I have already observed, there is an alternative view . 
Assum ing that, in  law , the owner could not, once the street line had been 
laid down, put up buildings on the land w ithin  the line, or assuming that 
even if he could, it w ould not be economical for him  so to build for the 
reason that he would either, have to dem olish buildings or to construct 
other streets, it w as still open to him to reserve the portion of his land  
w ith in  the street lin e as part of the courtyard or garden attached to his 
building. In this city, particularly in areas like that in which this 
land is situated', there are hundreds Of houses and bungalows w ith such 
courtyards and gardens attached to them, and it is indisputable that the 
ipore su'ch open land there is attached to a building, the more valuable 
are the premises. Such a piece of land is as much and as valuable a 
part of the prem ises as the part on. w hich the building itself stands, and 
so far. as the soil is concerned, it is due to be assessed in the sam e way, 
subject to any statutory restrictions or to any defects inherent in the land  
itse lf affecting its value. "

In m y view , it, w ould be fallacious in assessing the value of a building  
block to treat the portion of land oh w hich one intends one’s buildings 
to stand as more valuable than the rest of the block which is going to be 
onds garden or courtyard. The w hole block m ust be valued as a single 
unit. That, at any rate is, I believe, the w ay in which purchasers value  
building blocks they desire to acquire.

W hat then are the restrictions and drawbacks in this case ? It 
is said that the value of this land is affected by the presence- of the street 
lin e w hich is* a warning that the land w ithin  it m ay sooner or later be 
acquired. I do not, however, regard that fact by itself as affecting the 
value of the land for, in m y v iew , upon the acquisition, the owner is due 
to be fu lly  compensated. The warning w ill, of. course, affect the value 
of the land if it is. a w arning that it is liab le to be acquired w ithout any 
com pensation being paid in respect of the soil, and that is the question  
that is begged by the M unicipal Assessor from the beginning to the end  
of his assessment.

In m y view , upon a proper interpretation of the law , there is no such  
w arning necessarily im plied by the laying down of a street line. The 
only restriction that, in  th is case, affects the value of this land is that 
imposed by section 108 of the Ordinance already referred to, but I do 
not consider'that that restriction affects the value substantially. There 
are  ̂so m any efficient substitutes for m asonry boundary w alls and gates. 
But, ,1 suppose that som e deduction m ay reasonably be claim ed on this 
account, There is another m atter referred to in the evidence of the 
Assessor as affecting the value of this land, in fact, nam ely, that there is a 
Hindu Tem ple on it, and a Buddhist Tem ple in its im m ediate vicinity.
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I t  is said,, to use th e A ssessor’s w ords “ there are daily  disturbances from  
th e tem p les”, m eaning that th e tom -tom m ing and bell-ringing that 
tak e place every day and, in  an in tensive m anner, on festiva l days, w ill  
not attract the better class of building investors.

This is not an  unreasonable objection and I th ink  that a deduction  
should be m ade on that account too. Both these deductions m ust, in  
the nature o f things, be largely  conjectural, and it  w ould  not, therefore, 
serve any u sefu l purpose to rem it th e  case for further investigation on  
these point. W e are, I think, in  a position to  m ake a rough estim ate  
as to w hat those deductions should be.

Both sides w ere agreed for the purpose of th is case, that th e  best 
building land in th is neighbourhood, free from  restrictions, defects and 
drawbacks w ould  be w orth Rs. 50,000 an acre. I th ink  it w ould b e  rea
sonable to deduct Rs. 10,000 per acre ow ing to th e presence of th e tw o  
tem ples and the consequent depreciation in  th e  va lu e o f  the land. A  fur
ther deduction of Rs. 5,000 an acre ow ing to th e restriction im posed  
by section 108 w ould  -be m ore than adequate. These deductions reduce 
the value of th e land acquired to Rs. 35,000 per acre. The ex ten t acquired  
is 2 roods 37.20 perches, and its  value, ignoring decim al points, is  
Rs. 25,675. I w ould  add ten  per cent, for com pulsory acquisition, and 
that y ie lds the total Rs. 28,242, w hich, on th e evidence in  th e  case, I 
consider a fair value for the land acquired and everyth ing  on it.

I  would, therefore, enter judgm ent for th is am ount in  favour o f the  
defendant. In regard to costs, I agree to m ake th e order proposed by  
m y brother Keunem an, although I should have b een  disposed' to g ive  
the defendant half the taxed  costs in  the Court below  for th e reason that, 
on m y assessm ent, he gets nearly h alf the am ount he claim ed. I w ould  
therefore, set aside the judgm ent of the D istrict Judge and direct .that' 
judgm ent be entered in the m anner I have stated'.; ’
K euneman J.—

This is a proceeding for the com pulsory acquisition of land under 
Chapter 203. The land acquired is lo t 1 in  P. P. No. A1197 of 2 roods' 
37.20 perches, form ing part of prem ises bearing assessm ent Nos. 123 and 
139,. Bam balapitiya road. This strip of land w as acquired for w iden ing  
V ajira road. The plaintiff tendered com pensation of Rs. 14,500, but' 
th is w as not accepted. In his answer th e defendant claim ed the sum  of 
Rs. 51,788.50 as com pensation.

The com pensation tendered by the plaintiff w as m ade up as fo llow s : ‘—
Rs. Cj,

. Compensation for loss of incom e from  certain ten e
m ents dem olished . .  . . .  . .  2,700 0

V alue of 1,140 feet of boundary wall- ' , 6,840 0
Value of trees . .  1,008 50
Com pensation offered for sterile  land . . 5 0
10 per cent, for com pulsory acquisition ’ 1,055 35,
Com pensation allow ed in  respect o f tem porary booths . .  2,600 0

Total .. . 14,208 85

The p laintiff offered th e round sum  of Rs. 14,500:
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It has been established in this case that the land acquired comes within  
street lines sanctioned by a resolution of Council on August 8, 1919, and 
subsequently approved by Council (vide G overnm ent G azette  No. 7,053 o f  
September 19,1919—P4).

The contention of the plaintiff is that in consequence of the Housing 
and Town Im provem ents Ordinance (Chapter 199), the portion acquired 
could not be built upon before the acquisition, and that owing to the 
restriction on the user of this portion it was of no value to any prospective 
purchaser. The compensation, therefore, was only given in respect of 
certain tenem ents dem olished on this land, of the value of trees and a 
w all standing thereon, and of the loss of incom e from  temporary booths 
erected on the occasion of an annual festival. It is to be noted that the 
m ain prem ises is the site of a Hindu temple.

For the defendant, it was argued that as the w hole prem ises has two  
road.frontages, viz., the lin e of the Galle road, and the line laid down for 
Vajira road, there w as no prohibition contained in section 19 of the 
Housing and Town Im provem ents Ordinance' against building beyond  
the street lin e Of Vajira road', as long as the lin e of the Galle road was 
preserved intact.

The argument is based on the construction placed by appellant’s Counsel 
upon the words of section 19 of Chapter 199 (Housing and Town Improve
m ents O rdinance). The m aterial words relied upon are as follow s : —

“ Every building erected or re-erected . . . .
(a) shall be erected either upon the line of an existing street not 

less than tw enty fee t in  w idth, or upon the lin e of a new  
- street defined or approved by the Chairman or otherwise 

authorised under this or any other Ordinance ”.
C ounsel argued that the section w as not drafted in the form o f j i  prohibi
tion against building otherw ise than on the lin e pf an existing street or 
of a new  street. He contended that there w ere two street “ lines ” in this 
case, the “ line ” of Galle road, and the “ lin e ” of Vajira road, and urged  
that, as long as the appellant had for his land the lin e of G alle road, there 
w as no prohibition against his building beyond the street line of Vajira 
road. Counsel em phasized the fact that the word “ street ” was used 
in  the singular, and stated that as long as any street line existed in respect 
of the appellant’s land, the Chairman could not refuse perm ission to 
build on any other portion of the appellant’s land, even though that 
portion fell w ithin  sanctioned street lines.

A ppellant’s Counsel admitted that this interpretation would lead to a 
curious anomaly. Under section 19 (4), where the street line cuts through  
a building, if  the owner applies for sanction to re-erect the building, he  
can  be required by the Chairman to set back the building to the street 
■line, subject to the paym ent of compensation. A t the same tim e the 
Chairman was powerless to prevent any new  building being erected w ithin  
the sanctioned street' line. Counsel contended that this latter elem ent 
had been overlooked. I do not believe that such an important m atter 
coufd have been forgotten, and I think it is incum bent upon .us to look  

“for an interpretation of the section that does not lead to so startling an  
anom aly. In  -sny opinion such an interpretation can be obtained from  
the words of the section itself.
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I do not think that w hen  th e Legislature used the words the “ lin e o f  
th e  s tr e e t” it had in  contem plation the nam es or labels w hich  for the 
purpose of convenience have been applied to the various streets ifl the  
city. A ll the streets even  in the city  do not run straight, th ey  turn  
som etim es at an angle, and in th e country w here the land is h illy  even  at 
an acute angle. It is not an unknow n experience for a land to be bounded  
on two sides by a street, w hich bears the sam e name. In m y opinion  
the “ line of the street ” here has relationship not to the streets as 
separately named, but has relationship to the land, and although the  
land m ay have in popular language tw o or m ore road frontages, it  m ay  
have only one line of street, w hich  need not necessarily  be a straight line.

I think the words of seciton 19 (1) (b) have a special significance in  th is  
connection, viz., “ shall either abut upon th e street or h ave all the land  
betw een at least one face of such buildings and the street reserved for 
the use of the building". N o question arises w hen  the building abuts 
upon the street, at w hatever point of the com pass the street m ay lie. 
B ut the later words, in m y opinion, contem plate the possib ility  of the  
lin e  of the street being on m ore than one “ face ” of the building. W here 
that state of things exists, all the land betw een  one “ face ” of the building  
o n ly  and the street line m ust be reserved for the use of the building, w hile  
the land betw een the other faces of th e building and the street need  
not be so reserved.

I think these words throw a ligh t on the m eaning of “ street ” and “ lin e  
of the street ”, and that the word “ street ” has no relationship to the nam es 
applied to the various streets, and that th e lin e  of the street has relation
ship only to the particular land or building, and that the lin e  of the street 
m ay be on m ore than one side of the land or building.

I m ay here refer to sections 20 and 21. S ection  20 requires that any 
person w ish ing to lay  out a new  street should g ive notice to the Chairman 
of his intention. Section 21 (b) em powers the Chairman to g ive w ritten  
directions w ith  regard to “ the lin e  of the new  street, so as to ensure 
that it forms a continuous street w ith  any ex isting  street or approved new  
street specified by the Chairman ”.

N ow  it is com m on experience that these “ new  streets ” run at right 
angles to the ex isting  street, but still they are to be regarded as continuous 
w ith  the ex isting street.

I am therefore of opinion that the construction of section 19 suggested  
by appellant’s Counsel cannot be accepted,, and that the Chairman has 
under section 5 neither the power nor th e discretion to a llow  any building  
inside a sanctioned street line. A lthough the portion w ith in  the street 
lin e  rem ains the property of the owner, the street lin es define the bound
aries of the street, and all erections and re-erections of buildings m ust be on 
the lin e of the street as so defined.

Further, from  the facts, it is clear that the strip of land in question  
does not extend to the lin e o f  the G alle road. There is a portion of land  
intervening, w hich had been previously acquired b y  th e M unicipality. 
Again, the w hole lin e of the G alle road, im m ediately adjacent to the  
strip in question, is now  occupied by a num ber of boutiques, and it has
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not been shown that it w ould be an economical proceeding to demolish  
these boutiques, so as to provide the strip in  question w ith  a value as 
building land.

I do not think that the decision in The G overnm ent A gent, W. P. v . 
A rch b ish o p 1 com pels m e to value the strip acquired on a basis pro
portionate to the value per acre of the rest of the defendant’s land. I do not 
think that case w ent further than to decide that where the w hole land is 
of the . sam e character, the proper course is to find the m arket value as 
near as it can be ascertained, and then to estim ate the value of the  
portion acquired at that rate. It would, of course, not be correct to value  
the strip as- a separate entity, which on account of its shape and size 
m ay be of no value to a prospective purchaser. Pereira J. him self 
drew attention to an important qualification of the rule. “ It m ay be 
that a portion of a large extent of land m ay be so situated, that its real 
valu e m ay not be a proportionate share of the value of the entire land ”. 
If the situation or physical condition of the land can m ake this difference,
I think it is equally true that where the strip in  question has. legal restric
tions placed upon it, which- do not apply to the rest of the land, the real 
value of the strip w ill not be a proportionate value of the rate per acre 
.of the rest of the land. No doubt it m ust be borne in mind that the strip 
in  question in fact forms part of a large land, but the physical infirmities 
or legal restrictions attaching to the strip in question m ust be taken into 
account in determ ining the value of the strip.

This case m ust accordingly be decided on th e ’basis that there was a 
prohibition against erecting buildings on the strip in  question. See  
Ujagar Lai v . The S ecretary  of S ta te  for India in  Council'.
. Counsel for the appellant, however, argued that in spite of the prohibi
tion against building on this strip, it could still 'be regarded of value as a 
building site. H e pointed out the rule w hich required that in the case of 
dom estic buildings, factories, and workshops, the total area covered by  
alK the buildings should not .exceed two-thirds of the total area o f-th e  
site (Rule 2 in the S chedule), and argued that the portion w hich could  
not be built upon m ay be allocated as the portion le ft free of buildings.

I do not th ink  this argum ent can be accepted. Under rule 2 of the 
Schedule, w hich deals w ith  the reservation of a proportion of the site, 
the’ one-third portion not covered w ith  buildings except of the kind 
allow ed “ shall belong exclusively  to the domestic building, factory, or 
workshop, and shall be retained as part and parcel th ereo f”. W here 
street lines have been laid  down, there is alw ays the prospect of the  
portion w ithin  the street lines being acquired for the w idening of the  
street, and it w ould not then be reasonable to expect that the owner w ill 
be in a position to retain that portion as part and parcel of his building. 
Besides, ;I do not think the evidence called in the case supports the conten
tion of appellant’s Counsel. The M unicipal Assessor, who has had a 
very w ide experience, gave it as his opinion that the value would be 
seriously affected, in  fact w ould be -reduced to nothing at all. No. w itness 

' for th e defence contested the proposition that the value would be dim i
nished, and I am of opinion that the prospective purchaser w ould not be 

1 IS N: L. R. 395. * L. R. 33 Allahabad 733.
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w illin g  to g iv e  the sam e va lu e for this strip in  question as h e w ould  for  
land on w hich by law  buildings can be ejected . It is reasonable to 
conclude that the restriction on the user m ust be reflected in the value.

The defendant, how ever, led evidence to show  that there w ere m any  
other uses to w hich the strip of land could be put, other than its use for  
erecting buildings. I do not think I need deal w ith  the argum ent that 
it  would be used for the planting of fruits, vegetables and flowers, for the 
reason that, even  on this basis, the defendant has not succeeded in  show ing  
that h e w ould be entitled  to any increase in  the com pensation to be 
awarded.

/.  *

There is, how ever, one m anner of user of the prem ises w hich deserves 
m ore serious consideration. Mr. Marikar, L icensed Surveyor, called  for the  
defence, produced a sketch plan in w hich  by using the street lin e sanc
tioned for Vajira road, tw enty  cottages could be erected on the land  
im m ediately adjacent to the strip in question. This w itness contended  
that the strip in  question could be utilized for the purpose of providing  
courtyards in front of the cottages, u ntil the tim e of acquisition by the  
Council. He said that the cottages could each be rented w ith  the 
com pounds for Rs. 50 to Rs. 70 per m onth, and that if the compounds 
w ere acquired, the rent would be dim inished by Rs. 7.50 for each cottage. 
W orking on this potential rent of Rs. 7.50 per m onth in  respect of each  
cottage, or Rs. 150 per m onth for the w hole strip, h e arrived at the figure 
of Rs. 19,237.50 as being the value of the strip in  question as bare land.

The M unicipal Assessor, w ho w as cross-exam ined on this point, denied  
that the cottages shown by .Mr. M arikar could com m and th e rent of 
Rs. 50 to Rs. 70 a m onth, and gave it, as h is opinion, that not m ore than  
Rs. 15 to Rs. 20 each could be obtained for them  per m onth. H e added that 
people w ho occupy that type of house do not w orry about a courtyard, 
and stated that the rem oval of the courtyard w ould  resu lt not in  a 
depreciation, but in  an appreciation of the rent. I am unable to fo llow  
this last opinion, and the M unicipal A ssessor has not fortified h is opinion  
by giving reasons or providing instances. I  th ink  it is m ore reasonable 
to  accept the opinion of Mr. Marikar, that a tenant w ill pay an enhanced  
rent for a cottage w ith  a little  courtyard in front, rather than for one 
which- abuts d irectly on the street. B ut the question of value has still, 
to be determ ined. In v iew  of the unfavourable' opinion form ed b y  the  
D istrict Judge of Mr. Marikar’s evidence, I am' reluctant to accept h is  
estim ated rent of Rs. 50 to Rs. 70 for the buildings w ith  courtyards, and. h is 
estim ate of the dim inution in rent of Rs. 7.50 for each cottage w h en  the  
courtyards are rem oved. A t . the sam e tim e I am not able to accept 
the opinion of the M unicipal Assessor, that the Removal o f the courtyards 
w ill not result in  a depreciation of the rent and in fact w ill bring about 
an. appreciation of th e rent. I do not th ink  there is anything in  th e  
evidence w hich can enable m e to accept that opinion. The evidence  
is not very  satisfactory as to the actual am ount of depreciation in the  
rent, by the rem oval of the courtyards. For the purposes of th is case, 
however, I  do not think any u sefu l purpose w ill be served b y  sending the 
case back for the recording of further evidence on th e point, for, in  m y  
opinion, it  w ill be safe to fix  the figure of Rs. 4 as the am ount of deprecia
tion  in  the case of each cottage; caused by the rem oval of th e courtyard
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This would m ean an annual incom e of Rs. 48 per cottage, or Rs. 960 in  
respect of all the cottages. From this, accepting Mr. Marikar’s basis, 
a quarter, i.e., Rs. 240, m ust be deducted in respect of rates and repairs, 
leaving a balance of Rs. 720. Mr. Marikar capitalized this sum at 
15 years’ purchase. I do not find in this case any evidence which tends 
to show that Mr. Marikar is wrong. Accepting that basis, the value  
of the strip to the prospective purchaser would be Rs. 10,800. It is 
obvious that the defendant on this basis cannot claim for the loss of income 
from the stalls or for the buildings and trees on the strip. But the  
item  of Rs. 6,800 for the boundary w all which could have been utilized  
under "the schem e m ust be added, bringing the grand total to Rs. 17,600. 
Adding 10 per cent, for compulsory purchase, the total value would be 
Rs. 19,360. I think the defendant is entitled to receive this amount. 
I enter judgm ent for that amount.

The appellant is entitled to the costs of this appeal. As regards costs 
in  the D istrict Court, the appellant has succeeded in obtaining a sum  
appreciably in  excess of that awarded by the Chairman. At the sam e 
tim e, the appellant claim ed in h is answer a. sum of Rs. 51,788.50, which  
is an extravagant claim, and cannot be supported on any basis spoken 
to in this case. In the circum stances the appellant w ill be entitled to 
receive 1/3 of his taxed costs in the District Court.

Judgm ent varied.


