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1937 Present: Mose ley J. 

S I T H A Y A M M A v. S I N N I A H . 

802—P. C. Teldeniya, 2,584. 

Insolvency—Arrears of maintenance—Debt provable in insolvency—Insolvent 
protected from arrest—Ordinance No. 7 of 1853, s. 36. 
An insolvent is protected from arrest for failure to pay arrears of 

maintenance that have accrued at the time of adjudication. 
In re Insolvency of J. G. de, Silva (2 N. h. R. 140) and Home v. de Kroos 

(5 S. C. C. II) referred to. 

^ ^ P P E A L from a n order of the Po l i ce Magistrate of Teldeniya . 

This w a s an application to commit an insolvent to prison for fai lure t o 
c o m p l y w i t h an order for maintenance . The learned Po l i ce Magistrate 
h e l d that the protect ion in inso lvency proceedings w a s of no avai l 
a g a i n s t an order - for maintenance . 
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H. V. Perera ( w i t h h i m G. E. Chitty), for defendant , appe l lant .—The 
l iabi l i ty to p a y m a i n t e n a n c e is a c iv i l l iabi l i ty a l though it i s e n f o r c e d 
in quasi-criminal proceedings in order to fac i l i tate r e c o v e r y (Subaliya v. 
Kannangara1). It i s in effect n o t h i n g m o r e than a j u d g m e n t - d e b t 
and a j u d g m e n t - d e b t i s provable in inso lvency proceedings . T h e 
appl icant could h a v e proved her c la im in t h e i n s o l v e n c y p r o c e e d i n g s 
and the respondent w o u l d t h e n c lear ly h a v e b e e n ent i t l ed t o the s a m e 
protect ion avai lable to h i m in respect of h i s o ther debts . W e h a v e 
not h e r e one of t h e c a s e s contempla ted in t h e except ions set out i n 
sect ion 36 of the Inso lvency Ordinance (No. 7 of 1853), w h i c h w o u l d 
debar t h e inso lvent f rom protect ion. A l t h o u g h in Eng land a l i m o n y 
has b e e n he ld not to b e a debt provable i n inso lvency , t h e a n a l o g y 
b e t w e e n a l i m o n y and m a i n t e n a n c e is incomple te , for t h e reason that 
w h i l e arears of m a i n t e n a n c e are an ascerta ined a m o u n t w h i c h t h e 
Court h a s no jurisdict ion t o vary , a l imony , inc lud ing arrears of a l i m o n y 
m a y for good cause b e modified or e v e n de l e t ed b y the Court. (Kerr v. 
Kerr' and Linton v. Linton'.) A l i m o n y is t h u s , un l ike arrears o f 
maintenance , a debt incapable of be ing fa ir ly e s t i m a t e d or accura te ly 
ascerta ined and therefore not provable . M a i n t e n a n c e fa l l ing d u e a f t er 
t h e date of adjudicat ion of i n s o l v e n c y m a y c o m e into t h e s a m e c l a s s 
as a l imony . 

N o appearance for respondent . 
Cur. adv. vult. 

March 23, 1937. MOSELEY J.— 

Thi s appeal ra ises a n in teres t ing point as to w h e t h e r or not, and if so> 
to w h a t e x t e n t , a n i n s o l v e n t i s protec ted against an order c o m m i t t i n g 
h i m to prison for fai lure to c o m p l y w i t h an order for m a i n t e n a n c e , m a d e 
u n d e r sec t ion 3 of the M a i n t e n a n c e Ordinance , N o . 19 of 1889. 

I quote the fo l l owing extract f rom t h e order of t h e l earned Magis trate : — 
" I t has b e e n he ld that a decree for a l i m o n y is no t a debt p r o v a b l e i n 
bankruptcy proceedings ( In the matter of the Insolvency of J. G. de Silva'.) 
Much less could it b e he ld that an order for m a i n t e n a n c e is a debt provable 
in inso lvency . In m y opinion, therefore , t h e arrears of m a i n t e n a n c e 
do not fal l w i t h i n the scope of t h e debts provab le in i n s o l v e n c y proceedings . 
Consequent ly the protect ion in t h e i n s o l v e n c y case is of n o avai l against 
a n order for m a i n t e n a n c e ". 

I n t h e case c i ted b y t h e l e a r n e d Magis trate the f o l l o w i n g p a s s a g e 
occurs i n the j u d g m e n t of W i t h e r s J . : — " I t w a s irregular to arrest t h e 
husband under a w r i t in e x e c u t i o n of that part of t h e decree w h i c h 
required h i m to secure a l imony . H e could not b e adjudicated an i n s o l v e n t 
o n that as a debt, for it i s not a debt p r o v a b l e in i n s o l v e n c y ". 

N o w , I th ink it is se t t l ed l a w that t h e l iab i l i ty of a de fendant u n d e r 
an order for m a i n t e n a n c e is p u r e l y a c iv i l l iabi l i ty (Subaliya v. Kannan-
gara'), and that t h e re lat ion subs i s t ing b e t w e e n t h e part ies i s that ' o f 
creditor a n d debtor. S e c t i o n 36 of t h e "Insolvency Ordinance p r o v i d e s 
that e x c e p t in certa in cases an i n s o l v e n t shal l b e free f r o m arrest o r 

l4N.L. S..121. •» 15 Q. B. D. 239 C. A . (52 L. T. 782). 
* 2 Q. B. D. 439 (77 L. T. 29). * 2 N. L. R. 140. 

5 4 N. L. R. .121. 
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imprisonment" by any creditor in coming to surrender or during the 
protect ion wh ich is granted to h im until his certificate be al lowed. In 
the case of In re S. L. M. Ibrahim Saibo1 it w a s ordered that a prisoner 
should be discharged under the provision of section 36, it not appearing 
that the case came wi th in any of the except ions in that section. N o w , 
a maintenance order is not express ly included in the except ions referred 
to, nor do I think that it can be he ld to be so by implication. 

In Home v. de Kroos2 the words " any credi tor" w e r e he ld to b e 
l imited, in this application, to any creditor w h o could have proved 
under the Insolvency. It seems to m e that that construction is some
w h a t narrow, but assuming it to be the correct one, I would be prepared 
to -dby that a sum due in respect of arrears under a maintenance order 
w h i c h have accrued prior to adjudication is a debt provable in the 
inso lvency for reasons wh ich I shall set out. 

On this point in the course of his argument Counsel for the appellant 
referred rne to Dixon's Divorce Law and Practice (1908 ed.), w h e r e at 
p. 289 it is laid d o w n that " the amount due under an order for a l imony 
i s a debt provable in bankruptcy , l ike any other debt, and the discharge 
re leases the bankrupt from all further claim in respect of all debts anterior 
to his bankruptcy" . The learned author goes on to say that arrears 
of a l imony accruing after adjudication are not provable in bankruptcy 
and quotes as his authority Linton v. Linton'. The ratio decidendi 
appears to h a v e been that inasmuch as an order for a l imony is l iable to. 
b e resc inded or varied, it is not capable of valuation. B o w e n L.J. in the 
course of his judgment observed that " It seems to m e to be a w i l d idea 
to suppose that the l iabil i ty to pay a l imony is a l iabil i ty capable of 
be ing proved in bankruptcy. If it w e r e so, it must be capable of being 
es t imated in some w a y or other, wh ich this l iabil i ty is not." 

In the latter case of Kerr v. Kerr" the fo l lowing appears in the judgment 
of Wi l l iams and H a w k i n s J J . : — " I t fo l lows that Linton v. Linton i s an 
authority for the proposit ion that, so far as regards permanent al imony, 
t h e r e can be no proof for arrears arising before the rece iv ing order unless 
t h e r e is someth ing in the nature of arrears . . . . w h i c h m a k e 
it possible in such a case to form that est imate wh ich the Court he ld 
in Linton' v. Linton could not be formed in respect of the subsequent 
arrears . . . . " 

T h e y w e n t on to hold that the va lue of the l iabil ity both as to the past 
and the future w a s incapable of being fairly est imated. Wright J. in 
a dissent ing judgment thought that they ought to hold that arrears 
d u e a n d payable before the receiving order are provable in bankruptcy 
unless the Court has declared t he m incapable of valuation. 
- The reason for the decision in this case is, to use the words of Wil l iams 
a n d . H a w k i n s J J., that " t h e uncertainty as to the cont inuance of the 
obl igat ion to m a k e the p a y m e n t exists , not only as to future payments 
b u t . also as to arrears , for t h e . Divorce Court wi l l w h o l l y or partially 
r e l i e v e a husband from p a y m e n t of arrears, if it is just to do so 
J n fact, the practice of the Divorce Court so m u c h treats the sums 
per iodical ly payable under i ts order as a fund for maintenance and^ hot 

' 1 J.or,Mz 124. 3 52 T. 782. 
' 5 8. C.CJl. '77L.T.29. 
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1 (1894) 1 Q. B. D. 25. 

as property and so m u c h keeps its h a n d on t h e obl igat ion to m a k e t h e s e 
periodical p a y m e n t s for maintenance , t h a t i t i s a s tanding ru le that t h e 
Court w i l l not, in the absence of m e a n s , m a k e an order enforc ing m o r e 
t h a n one year's arrears ". 

In the case of In re'Hawkins1 it w a s h e l d that arrears of a l i m o n y 
w h i c h b e c o m e d u e after a rece iv ing order cannot be proved b y t h e w i f e 
i n the bankruptcy of t h e debtor. V a u g h a n W i l l i a m s J. h e l d that 
as to future ins ta lments there cou ld be n o doubt that t h e dec i s ion i n 
Linton v. Linton (supra) is conclus ive . H e referred also t o " the broader 
ground that there can be no proof at al l for arrears of a l i m o n y ". 

N o w , it s e e m s t o m e that a c lear dis t inct ion can be d r a w n b e t w e e n 
arrears of a l imony and arrears of m a i n t e n a n c e in the l ight of a debt 
w h i c h can be proved i n inso lvency . T h e difficulty in t h e case of t h e 
former is that it is not poss ib le to v a l u e t h e m exac t ly . N o s u c h difficulty 
occurs in the case of arrears under a m a i n t e n a n c e order i n a s m u c h 
a s the Court does not appear to h a v e any p o w e r to d i scharge or m o d i f y 
such an order w i t h retrospect ive effect b u t o n l y to cance l or a l ter it, as 
prov ided by sect ion 10 of t h e Ordinance, w i t h effect from the date of 
s u c h cancel lat ion or alteration. 

S i n c e the a r g u m e n t Counsel for the appel lant has d r a w n m y a t t en t ion 
t o an Indian case reported in 5 Calcutta 538, w h i c h is an author i ty for 
t h e proposit ion that in India under s imi lar leg i s la t ion an i n s o l v e n t w h o 
h a s obtained a protect ion order is not l iable to arrest or i m p r i s o n m e n t 
in respect of arrears' of m a i n t e n a n c e w h e n such arrears are inc luded i n 
t h e schedule filed by h im. T h e j u d g m e n t further supports t h e v i e w 
that " ma in tenance is a pure ly c iv i l l iabi l i ty 

I a m satisfied therefore that such arrears as had accrued, at the da te 
of the adjudicat ion are, s ince t h e y are capable of es t imat ion , a debt 
provable in bankruptcy . I a m u n a b l e to ascertain, on t h e mater ia l 
before m e , the date of t h e adjudicat ion order. It appears from t h e 
pet i t ion of appeal that at t h e t i m e of the adjudicat ion the appel lant o w e d 
the s u m of Rs. 230, w h i c h w a s s h o w n as a l iabi l i ty in the i n s o l v e n c y 
case. The order of c o m m i t m e n t is in respect of Rs . 138. It s e e m s 
therefore that the order m u s t be in respect of arrears, t h e a m o u n t of w h i c h 
w a s ascertainable at the date of the adjudicat ion. 

I w o u l d a l low the appeal and set as ide t h e order for i m p r i s o n m e n t 
w i t h o u t prejudice to a n y steps t h e appl icant m a y care to take to enforce 
p a y m e n t of m o n i e s due under t h e order for m a i n t e n a n c e w h i c h h a v e 
accrued subsequent ly to the adjudicat ion order. 

Appeal allowed. 


