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Public Service—Person holding office under the Crown— Liability to dismissal by 
Public Service Commission—Power o f Public Service Commission to delegate 
its powers—Effect o f stick delegation—,Revocation o f delegation—Interpretation 
Ordinance, s. 15—Wrongful disndssal of public servant—Right to obtain redress 
from the Courts—Maintainability of action for declaration of status— Ceylon 
(Constitution and Independence) Orders in Council, 1946 and 1947, s». 67, 63, 
60,  61.

T h e  i m p lie d  t e r m  o f  s e r v ic e  o f  a  p e r s o n  h o ld i n g  o ff ic e  u n d e r  t h e  Crown 
t h a t  h is  t e n u r e  o f  o ffic e  i s  a t  t h e  p le a s u r e  o f  t h e  C r o w n  o a n  b e  im p a ir e d  b y  

s t a t u t e  o r  b y  e x p r e s s  a g r e e m e n t .

R u l e s  a s  t o  p r o c e d u r e  c o n c e r n in g  d is m is s a l ,  n o t ic e , t e r m  o f  o ffic e  a n d  t h e  lik e  

a r e  le g a l ly  b i n d i n g  i f  t h e y  h a v e  t h e  fo r c e  o f  la w  o r  a r e  e x p r e s s ly  in c o r p o r a te d  in  

t h e  c o n t r a c t  o f  s e r v ic e .

I t  i s  o p e n  t o  a  s e r v a n t  o f  t h e  C r o w n , w h o  h a s  b e e n  u n la w f u l ly  d is m is s e d  f r o m  

t h e  P u b lio  S e r v ic e  b y  t h e  P u b lic  S e r v io e  C o m m is s io n , t o  s e e k  t o  o b t a in  fr o m  

a  c o m p e t e n t  C o u r t  a  d e c la r a t io n  (a )  t h a t  h e  h a s  n o t  b e e n  d is m is s e d  f r o m  t h e  

P u b lic  S e r v ic e  a c c o r d in g  t o  la w , a n d  (ft) t h a t  n o t w it h s t a n d in g  t h e  p u r p o r te d  

d is m is s a l  o f  h i m  b y  t h e  P u b l i o  S e r v ic e  C o m m is s io n , h e  is  s t i l l  a  p u b lio  s e r v a n t  

a n d  e n t it le d  t o  h iB  e m o lu m e n t s  a n d  p e n s io n  r ig h t s  a s  a  s e r v a n t  u n d e r  t h e  C r o w n .

B y  s e c t i o n  6 1  o f  t h e  C e y lo n  ( C o n s t i t u t io n  a n d  I n d e p e n d e n c e )  O r d e r s  in  

C o u n c i l ,  1 9 4 6  a n d  1 9 4 7 : —

“  T h e  P u b l i c  S e r v i c e  m a y ,  b y  O r d e r  p u b li s h e d  i n  t h e  Government Gazette, 
d e le g a t e  t o  a n y  p u b l i c  o f f ic e r , s u b j e c t  t o  s u c h  c o n d i t i o n s  a s  m a y  b e  sp e c ifie d  

i n  t h e  O r d e r ,  a n y  o f  t h e  p o w e r s  ( o f  a p p o i n t m e n t ,  t r a n s fe r , d is m is s a l ,  4 c .  o f  

p u b l ic  o f f ic e r s )  v e s t e d  i n  t h e  C o m m is s io n  b y  s u b s e c t io n  ( I )  o f  s e c t io n  6 0 .  

A n y  p e r s o n  d is s a t is f ie d  w i t h  a n y  d e c is io n  m a d e  b y  a n y  p u b lic  o ff ic e r  u n d e r  

a n y  p o w e r  d e le g a t e d  a s  a fo r e s a id  m a y  a p p e a l  t h e r e fr o m  t o  t h e  C o m m is s io n  

a n d  t h e  d e c i s i o n  o f  t h e  C o m m is s io n  o n  s u c h  a p p e a l  s h a l l  b e  f in a l. ”

Held, t h a t  w h e r e  t h e  P u b l i c  S e r v ic e  C o m m is s io n  d e le g a t e s  i t s  p o w e r  t o  d is m is s  

a  p u b l ic  o f f ic e r , t h e  d e le g a t i o n  d e n u d e s  t h e  P u b lic  S e r v ic e  C o m m is s io n  o f  t h e  

p o w e r  d e le g a t e d  a n d  s u c h  p o w e r  c a i in o t  b e  e x e r c is e d  t h e r e a f t e r  u n le s s  t h e  

d e le g a t i o n  i s  f o r m a l l y  r e v o k e d  b y  a  s e c o n d  O r d e r  p u b li s h e d  i n  t h e  Gazette in  

a c c o r d a n c e  w i t h  t h e  p r o v is io n s  o f  s e c t io n  1 5  o f  t h e  I n t e r p r e t a t io n  O r d in a n c e .  

A c c o r d i n g l y ,  w h e r e  t h e  p o w e r  o f  d is m is s in g  a  p u b lic  o ff ic e r  is  d e le g a t e d  t o  A  

b u t  i s  e x e r c is e d  w i t h o u t  a n y  le g a l  a u t h o r i t y  b y  a  d i f fe r e n t  p e r s o n  B ,  t h e  P u b lio  

S e r v io e  C o m m i s s i o n  h a s  n o  p o w e r  t o  d is m is s  t h e  p u b lic  o ffic e r  w h e n  h e  a p p e a ls  

t o  i t  f r o m  t h e  u n a u t h o r is e d  a n d  il le g a l  d e c is io n  o f  B .

Held further, t h a t  a  p u b lio  o ffic e r  t o  w h o m  t h e  p o w e r s  o f  t h e  P u b lic  S e r v io e  

C o m m is s io n  a r e  d e le g a t e d  m u s t  e x e r o is e  t h e m  h i m s e l f  a n d  n o t  r e d e le g a t e  t h e  

d e le g a t e d  p o w e r .

A lPPEAL  from  a judgment o f the District Court, Colombo.

The plaintiff was a village cultivation officer in the Irrigation 
Department. H e was working in the District o f Anuradhapura under 
the supervision o f the Government Agent. He was receiving a salary o f
7------LX
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R s. 2,520 per annum. In  October 1953 the Government Agent framed 
certain charges against him and subsequently direoted the Office Assistant 
o f the Anuradhapura Kachcheri to  inquire into the charges. The inquiry 
was accordingly held and in February 1954 the Government Agent wrote 
a letter to  the plaintiff dismissing him from  the Public Service. The 
plaintiff thereupon appealed to  the Public Service Commission on the 
ground that the Government Agent had no authority to  dismiss him and 
that it  was the Director o f Irrigation alone who could do so. The decision 
o f the Public Service C o m m i s s i o n  on the plaintiff’s appeal was conveyed 
by the following letter dated August 27, 1954:—

“  I  am directed to  inform you that the Public Service Commission 
has considered the charges against you and the evidence led in support 
o f these charges and your defence. The Public Service Commission has 
decided that you should be dismissed from  27th February, 1954. Any 
salary withheld during the period o f interdiction should be forfeited. ”

The plaintiff thereupon instituted the present action against the 
Attorney-General asking for a declaration (a) that he had not been 
dismissed from  the Public Service according to  law, and (b) that notwith
standing the purported dismissal o f him by the Public Service Commission, 
he was still a public servant and entitled to his emoluments and pension 
rights as a servant under the Crown.

Adm ittedly (1) the Government Agent, Anuradhapura, was not the 
person to  whom the Public Service Commission had delegated its power 
o f dismissal in respect o f  officers o f the Irrigation Department, (2) the 
order o f  the Government Agent dismissing the plaintiff was made without 
any legal authority in that behalf, and (3) the Director o f  Irrigation, to 
whom the powers o f dismissal had been delegated, had made no order

Walter Jayawardene, with Felix Bhareti and Neville Wijeratne, for 
Plaintiff-Appellant,

A . O. AUes, Deputy Solicitor-General, with H. L . de Silva, Crown 
Counsel, and P . Nagvlesvoaram, Crown Counsel, for Defendant- 
Respondent.

Our. adv. vult.

November 14,1958. Basnayake, C.J.—

This is an notion against the Attorney-General by a servant o f the 
Crown who has been dismissed from the Public Service by the Public 
Service Commission. He asks for a declaration—

(a) that he has not been dismissed from the Public Service according
to law, and

(b) that notwithstanding the purported dismissal o f  him by the Public
Service Commission, he is still a public servant and entitled 
to  his emoluments and pension rights as a servant under the 
Crown.
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The following facts are not in dispute. The plaintiff held an 
appointment in  the public service in the capacity o f  a  village cultivation 
officer in  the Irrigation Department. A t the tim e o f his dismissal he 
received a salary o f  R s. 2,520 per annum. From about 1st April 1951 the 
plaintiff worked in his capacity o f a village cultivation officer in the 
District o f  Anuradhapura under the supervision o f the Government 
Agent o f the North-Central Province.

On or about 30th September 1953 the Government Agent interdicted 
the plaintiff from the discharge o f his duties as a village cultivation officer, 
and on 1st October 1953 framed charges against him. On 9th December 
1953 the Government Agent directed the Office Assistant o f the Anuradha
pura Kachcheri to  inquire into the charges. The inquiry was accordingly 
held by the Office Assistant on 9th and 10th December 1953. On 27th 
February 1954 the Government Agent wrote the following letter to  the 
plaintiff dismissing him from  the Public Service:—

"  W ith reference to the inquiry held on 9 .12 .53  and 10.12.53 on 
the charges framed against you in m y letter N o. I . C. o f 1 .10.53 and 
amended by  m y letter No. PA/RW S/61 /H P o f 21.11.53, the following 
is the verdict o f the Inquiring Officer on the charges framed against 
y ou :—

Charge (a) Guilty.
„  (b) Technically guilty with a recommendation that it  be

oondoned in view o f the circumstances.
„  (c) Guilty.
„  (d) Guilty.
„  (e) Guilty.

2. You are dismissed from the Public Service with effect from the 
date o f interdiction namely 30th September, 1953. ”

The plaintiff thereupon appealed to  the Public Service Commission 
by his petition dated 27th April 1954 (P2). In  that petition he took up 
the ground that the Government Agent had no authority either to 
interdict him or to dismiss him and that it  was the Director o f Irrigation 
alone who could do so. He submitted that the dismissal was null and 
void and asked that he be reinstated in the public service with effect from 
30th September 1953.

The decision o f the Public Service Commission on the plaintiff’s appeal 
was conveyed by  the following letter (P3) dated 27th August 1954:—

“  I  am directed to  inform you that the Public Service Commission 
has considered the charges against yon and the evidence led in support 
o f these charges and your defence. The Public Service Commission 
has decided that yon should be dismissed from 27th February, 1954. 
Any salary withheld during the period o f  interdiction should be 
forfeited. ”
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The defendant resists the p la in tiff’s action on a num ber o f grounds. 
H e m aintains—

(a) th at the dism issal b y  the Governm ent A gent was law ful,

(b) that the dism issal b y  the P ublic Service Commission was lawful,
(c) th at the p la in tiff had no cause o f  action  to  sue him ,

(d) that the Court has no jurisdiction  to  grant the declarations sought
b y  the plaintiff,

(e) that the Court has no jurisdiction to  inquire into or hear or determ ine
the legality or the propriety o f the acts or orders or decisions 
o f  the Governm ent Agent or Office Assistant or the P ublic Service 
Commission,

( /)  that the plaintiff cannot m aintain this action because he held office 
at the pleasure o f  the Crown.

A t the trial no oral evidence was produced by  either side. The 
documents P I, P2 and P3 were tendered in  evidence b y  the plaintiff 
and the docum ents D1 and D 2 —  the Gazelles o f 5th F ebruary 1948 
and 4th O ctober 1949— b y  the defendant.

The following issues were agreed on  b y  the p a r t i e s *

1. W ere the charges fram ed against the p laintiff b y  the Governm ent 
Agent N . C. P . on  or about 1 .1 0 .5 3  fram ed w ithout authority and were 
they for that reason w ithout effect in  law  ?

2. W ere the dismissal o f  the p laintiff b y  the Governm ent A gent N .C .P ,
made w ithout authority, and for that reason w ithout effect in 
law 1

3. D id the P ublic Service Commission in  dism issing the p laintiff on  or 
about 2 7 .8 .5 4  act—

(a) in appeal upon the inquiry and order o f  dismissal 
o f the G . A . ?

or (b) b y  virtue o f  its original pow er ?

4. I f  issues 1, 2  and 3 are answered in  favour o f  the p laintiff, is the 
decision o f  the P ublic Service Commission to  dism iss the plaintiff null 
and void  ?

5 . I f  issue 3 is  answered in  favour o f  the Crown is the order o f  dism issal 
bad in  law fo r  the reason that no charges were fram ed against the plaintiff 
b y  the P ublic Service Commission and that n o opportunity was given  to  
the p la in tiff to  be heard b y  the P ublic Service Commission ?

6. D oes the plaint disclose any cause o f  action  against the Grown ?

7. Is it  com petent to  the Court to  entertain an action  for a  declaration 
contained in  prayer (a) or in  (6) o f  the plaint ?

8. I f  issue 7 is answered in  favour o f  the p la in tiff should the Court in  
the exercise o f  its discretion grant either o r  both  o f  the declarations 
referred to  in  issue 7 ?
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The learned D istrict Judge dismissed the p laintiff’s action  holding
that—

(а) the charges fram ed against the p la in tiff hy the Government Agent
were fram ed w ithout authority and were fo r  that reason without 
effect in  law,

(б) the dism issal o f  the p la in tiff b y  the Governm ent Agent was made
w ithout authority, and for that reason was w ithout effect in 
law,

(c) the dism issal o f  the plaintiff b y  the P ublic Service Commission
should be regarded as having been m ade under section 60 (1) o f  
the C eylon (Constitution) Order in  Council 1946,

(d) the decision o f  the P ublic Service Commission to  dismiss the plaintiff
was n ot null and void ,

(e) the order o f  dism issal was not bad in  law fo r  the reason that no
charges were fram ed against the plaintiff b y  the P ublic Service 
Commission and that no opportunity was given to  the plaintiff1 
to  be heard b y  the Public Service Commission,

(f)  the plaint does not disclose a cause o f  action against the Crown,
(g) in  the circum stances o f  this case it  is not com petent to  the Court to

entertain an action  for a declaration contained in prayer (a) or
(6) o f  the plaint.

This is a convenient poin t at which to  exam ine the provisions o f  our 
law governing th e appointm ent o f  servants o f  the executive departments 
o f the G overnm ent. B y  section 60 o f  the Ceylon (Constitution and 
Independence) Orders in  Council, 1946 and 1947 (hereinafter referred 
to as the Order in  Council), the appointm ent, transfer, dismissal and 
disciplinary control o f  public officers are vested in the Public Service 
Commission constituted under section 58. Section 61 o f  the Order in 
Council em powers the Commission by  Order published in the Gazette to 
delegate to  any public officer, subject to  such conditions as m ay be 
specified in  the Order, any o f  the powers vested in  the Public Service 
Commission b y  section 60. That section also confers on any person 
dissatisfied w ith  any decision made b y  any public officer under any 
power delegated b y  the Commission a right o f  appeal to it. In  the 
instant case adm ittedly the Governm ent Agent, Anuradhapura, was not 
the person to  w hom  the Commission had delegated its power o f  dismissal 
in respect o f the officers o f  the Irrigation Departm ent to  which the accused 
belonged. The delegation in  respect o f  them  was to  the D irector o f  
Irrigation. A dm ittedly the order o f  the Governm ent Agent dismissing 
the appellant was m ade w ithout any legal authority in that behalf and is 
therefore o f  no effect in  law . I t  is also adm itted that the D irector o f 
Irrigation, the officer to  whom  the power had been delegated, has made 
no order dism issing the appellant.

The order o f  dism issal against which the appellant complains is the 
order m ade b y  the P ublic Service Commission when he appealed to  it  from  
the unauthorised and illegal decision o f  the Governm ent Agent. In  that 
appeal he urged th at the Governm ent A gent had no power to  dism iss him

2*------J. N. B 27532 (12/58) „



150 B A S N A Y A K K , C .J .—Silva v. The Attorney-General

and th at the order o f  dism issal was null and void  and invited the P ublic 
Service Com m ission to  set aside the order and to reinstate him w ith effect 
from  30th Septem ber 1953. The order m ade on 27th August 1954 on 
this appeal w as as follow s :—

“  . the P ublic Service Commission has considered the charges
against you  and the evidence led in  support o f these charges and your 
defence. The P ublic Service Commission has decided that you  should 
be dismissed from  27th February 1954. A ny salary withheld during the 
period o f  interdiction should be forfeited. ”

The P ublic Service Commission made this order while the delegation 
o f  its pow er in respect o f  the appellant to the D irector o f  Irrigation was 
still in  force. The Public Service Commission having delegated under 
section 61 its power to  dismiss had no power in  law  while the delegation 
was in force to  dismiss the appellant. W hen a delegation is m ade under 
section 61 o f the power o f appointm ent, dismissal and disciplinary control 
o f  public officers to  any public officer the Public Service Commission 
by  operation o f that section autom atically becom es an appellate body 
whose decision in  appeal is declared to  be final. I t  is unthinkable that 
a tribunal or body should in the same m atter be both an original and an 
appellate tribunal or body. It  is clear from  the enactm ent that when 
the Order in Council gave the Public Service Commission pow er to 
delegate its functions and constituted it  the body to  w hich appeals from  
the person exercising the delegated authority m ay be taken it  d id  not 
intend that the appellate body should, b y  usurping the functions o f  the 
delegate, be able to  deprive the public officer o f the benefit o f  the right 
o f appeal given to  him b y  the Order in Council. I t  is idle to  seek to 
define the word delegate apart from  the context in  which it  occurs. In  
this context especially in  view  o f the fact that an appeal is  allow ed to  the 
delegating authority from  the decision o f  the delegated authority 
delegation o f its functions by  the Public Service Commission to  a public 
officer results in  the substitution o f the public officer fo r  the P ublic 
Service Commission. The delegation denudes the P ublic Service 
Commission o f the powers delegated and they cannot be exercised b y  the 
Public Service Commission w ithout a form al revocation o f  the delegation 
and resumption o f the powers delegated. As the Order in  Council requires 
that the delegation should be b y  Order published in  the Governm ent 
Gazette the revocation o f  that Order should also be b y  Order published 
in  the Government Gazelle. Hath v. Clarke1 was cited b y  learned counsel 
for . the Crown in  support o f the general proposition that an authority 
empowered by  a statute to  delegate its functions m ay notw ithstanding 
the delegation continue w ithout revoking the delegation to  exercise the 
functions which it  has delegated. I  do not think that that case lays 
down such a broad proposition. That it  does not is evident from  the 
follow ing words in  the judgm ent o f  Lord C oleridge: “  Unless, therefore, 
it  is controlled b y  statute, the delegating pow er can a t any tim e resum e 
its authority

W hether the delegation denudes the delegating authority o f  its powers 
or n ot and whether the delegating authority m ay resum e its pow ers 

1 (1890) 25 L. if., Q. B. D. 391.
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and i f  so the tim e at w hich and the manner in  which it m ay resume the 
delegated powers depend on the term s o f  the legislative instrum ent under 
the authority o f  which the delegation is made. In  the case o f  Blackpool 
Corporation v. Locker1 it  was held that having regard to the provisions o f  
the legislative instrum ent under w hich a delegation had been m ade it  was 
not open to  the delegating authority to  exercise the delegated pow ers. 
S cott L . J . observed a t page 377 :

“  In  any area o f  loca l governm ent, where the M inister had by his 
legislation transferred such powers to  the local authority, he, for the 
tim e being, divested him self o f  those powers, and, out o f  the extrem ely 
w ide executive pow ers, which the prim ary delegated legislation 
contained in  reg. 51, para. 1, had conferred on him  to  be exercised at his 
discretion, retained on ly  those powers, which in  his subdelegated 
legislation he had expressly or im pliedly reserved for him self. ”

In  the instant case, as stated above, the Publio Service Commission 
was free to  revoke its delegation b y  Order published in the Governm ent 
Gazette b y  virtue o f section  15 o f the Interpretation Ordinance although 
the em powering section itself, as in the case o f the English Statute referred 
to  in the case o f  Buth v. Clarke {supra), does n ot confer a pow er to  revoke 
a delegation once m ade. The expression delegated legislation which is 
fam iliar in the field o f  subsidiary legislation is apt to  m islead one in the 
consideration o f  the top ic o i delegated powers. W hat is called delegated 
legislation is really n ot delegated legislation, fo r  Parliam ent cannot and 
does not delegate its pow ers to  anyone else. W hat is called the pow er o f  
delegated legislation is  the authority conferred b y  the Legislature on  
a statutory b od y  to  m ake subordinate laws on certain specified m atters. 
In  som e cases these law s are given the effect o f  the statute itself, in  others 
they  are not. N o analogy can therefore be drawn from  the meaning that 
that expression has acquired in  the field o f  law  m aking. The order o f  
the P ublic Service Com m ission dism issing the appellant is therefore o f  
no effect in  law  as it  had no pow er to  m ake that order at the tim e it 
made it.

Before I  leave this part o f the judgm ent I  wish to  point ou t that a public 
officer to w hom  the pow ers o f  the P ublic Service Commission are delegated 
m ust exercise them  him self and n ot redelegate the delegated pow er. 
Deleg ata potestas non potest deleg ari and delegatus non potest delegare are 
well established m axim s. I t  w ould appear from  the docum ent P I that 
the G overnm ent A gent when he m ade the unauthorised order o f  dismissal 
was unaware n ot on ly  o i the fact that he had no pow er to  m ake the order 
dism issing the appellant bu t also o f  the fa ct that he was not free to  
redelegate an y  delegated pow ers to  anyone. F or, according to  his letter 
to  the appellant quoted above, that is w hat he purported to  do.

W hat I  have said above disposes o f the above grounds (a) and (b) raised 
b y  the defendant. I t  is clear that the dism issal b y  the Governm ent Agent 
was o f  no effect in law  and that the dismissal b y  the Publio Service 
Com m ission was also o i no legal effect.

1 (1948) 1 K . B. 349.
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In  regard t o  grounds (c), (d), and (e), it  is  sufficient to  say  th at under 
our la v  it  is open to  a  person to  seek to  obtain from  a  com petent court 
a declaration such as the one sought b y  the appellant in th is case. I t  has 
been so la id  down in  a  number o f  decisions o f  this Court. I t  is sufficient 
to  refer to  the case o f  JadatnuUu PiUai v. The Attorney-General \ I t  is 
too  late in  the day to  re-agitate the question o f  the pow er o f  the Courts to  
declare in  a  suitably fram ed action  a  right or status or th e  right o f  the 
subject to  have access to  the Courts fo r  the purpose o f  obtaining such 
a judgm ent. Such actions for declaration are not unknown in  other 
parts o f  the Commonwealth.

Even in  the case o f  a Patent Office tenable during good  behaviour it 
has been held in the case o f GrenviUe~Murray v. Bari o f Clarendon 2 that 
it  was fo r  the Courts and not the Crown to  decide whether o r  n o t the 
office holder had been guilty o f  a  breach o f  “  good  behaviour L ord 
Rom illy M. R . observed in  that case—

“  Unquestionably i f  he (the plaintiff) had been appointed to  an  office 
by A ct o f  Parliament or by  patent from  the Crown, w hich was to  be 
held as long as he behaved him self properly, then I  m ight have to  go 
into the fact o f whether the rem oval o f  the gentlem an was justified— 
whether the acts proved to  have been done b y  this gentlem an were 
such as warranted his rem oval. ”

In  regard to  ground ( /) , the appellant does not contend that the Crown 
has no right to  dismiss a public officer except for cause. H is contention 
is that the authority w ho is em powered b y  law to  exorcise the pow er o f 
dismissal has not dismissed him and that he is in law  still a  m em ber o f  the 
public service. I  have already held that this contention is sound and 
that the appellant is entitled to  succeed. Even where the tenure o f  office 
o f  a public officer is declared to  be a tenure subject to  the pleasure o f  the 
Crown it has been held that statutory provisions or express term s o f  con 
tract governing the tenure o f  office and the right to  dism iss cannot be ignor
ed but must be given their effeot. Since the case o f  Shenton v. Smith 3 there 
has been no serious attem pt to get back to  the old  theory that the right 
to  dismiss a t pleasure is a prerogative o f the Crown. I t  is  now  settled  
that the right where it is not declared by statute is an im plied term  o f  the 
engagement. The basis o f this im plied term  appears to  b e  the interests 
o f  public policy  or public good. The right to  rem ove a public officer from  
office and the procedure for his rem oval m ust n ot b e  confused. The right 
to  remove depends on the terms o f  the appointm ent. I f  it  is su b ject to  
removal for cause, the cause for which the rem oval can be effected m ust 
exist. The right to  rem ove at pleasure m ust be exercised b y  the person 
authorised b y  law to  exercise that pow er and the procedure fo r  rem oval 
where such procedure is prescribed b y  legislative instrum ent m ust be 
strictly observed. Sim ilarly the right to  rem ove for cause m ust, where 
the procedure is prescribed b y  legislative instrum ent, be exercised in  
strict accordance with the prescribed procedure. W hen the a ct o f  
dismissal is challenged b y  appropriate proceedings in  a court o f  law  the

* (1957) 59 N. L. B. 313. * (1869) L. B. 9 Eq. 11,19.
3 (1895) A. O. 229.
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Crown cannot succeed unless it  is  established that the rem oval is  
warranted b y  law  and it  has been done in accordance with the procedure 
prescribed b y  law . I t  is sufficient to  refer in  this connexion to  the cases 
o f  Gould v. Stuart1 ; Williamson v. The Commonwealth2 ; Lucy v . The 
Commonwealth8 ; and Rangachari v. Secretary o f State fo r  India in 
C ouncil4.

In  Gould’s case the plaintiff who was a clerk in the Civil 8ervice was 
dismissed by the Government without following the procedure prescribed 
in the Civil Service A ct 1884. It was contended for the Crown that the 
A ct did not create any exception to the rule that Civil Servants o f the 
Crown held office only during pleasure and that the Act did not either 
expressly or by im plication change the Civil Servant’s tenure o f office. 
It was further contended that final dismissal under the Act could co-exist 
with dismissal at pleasure and that an express authority to indict the one 
did not im ply that the other was abolished. These contentions were 
rejected by the Privy Council which held that provisions which were 
m anifestly intended for the protection and benefit o f the officer must be 
given their effect even though they are inconsistent with the term that 
the Crown m ay put an end to the contract o f service at its pleasure.

In Williamson’s case it was held that the power o f dismissal under the 
Commonwealth Public Service A ct 1902 must be exercised strictly and 
that an officer w ho had been dismissed without being first suspended as 
required by the Act had been wrongfully dismissed and damages were 
awarded to the officer. H iggins J . after exam ining the provisions o f the 
Commonwealth P u blic Service A ct, 1902, stated ;

“  In  short, i f  there be n o suspension fo r  the charges, the officer cannot 
be furnished w ith a  cop y  o f  the charges ‘  on  which he is suspended * ; 
and unless he be  furnished w ith such a cop y , there is no pow er to  appoint 
a B oard o f  Inqu iry; and i f  there be no valid  Board o f  Inquiry, the 
pow er o f  th e G overnor-G eneral to  dism iss does n ot arise. I t  m ay be 
thought th a t the officer suffers n o harm in  n ot being suspended. I  am 
n ot sure th a t he is  n o t prejudiced, especially i f—as the parties assume—  
a  suspended officer is entitled to  pay during suspension, in  the event 
o f  h is n ot being dism issed. B ut, prejudiced or not, suspension on the 
charges fo r  w hich he is dism issed is m ade a condition  precedent to  
dism issal. Pow ers o f  dism issal under this A ct, like powers o f  expulsion 
under partnership and other agreem ents, m ust be exercised strictly 
as prescribed. ”
Lucy’s case was an action  for dam ages fo r  w rongful dism issal by  an 

officer o f  the P ostal D epartm ent o f  South Australia. I t  was held b y  
K n ox  C .J ., and Isaacs, H iggins, and Starke J J ., that his dismissal was 
contrary to  th e  S tatute governing h is em ploym ent and that he was entitled 
to  dam ages, th e m easure o f  dam ages being the same as that in  an action 
for w rongful dism issal. In  the course o f  his judgm ent Starke J . observed :

“  T he relation  betw een the Crown and its officers is contractual in 
its  nature. Service under the Crown involves, in the case o f  civ il 
officers, a  con tract o f  service— peculiar in  its conditions, no doubt, and

» (m 3) 33 O. L. B. 229.
‘  (1937) A. 1. B. (P. O.) 27. ,

1 (1896) A. C. 575.
* (1907) 5 O. L. B. 174.
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in  m any cases subject to  statutory provisions and qualifications— but 
still a contract (Gould v. Stuart (supra)). And, if  this be so, there is 
no difficulty in applying the general law in relation to  servants who are 
w rongfully discharged from  their service. ”

In  Rangackari's case the plaintiff was dismissed contrary to  the provision 
o f a statute which reads—

“  But no person in that service (the Civil Service o f  the Crown) may 
be dismissed by  any authority subordinate to  that b y  which he was 
appointed. ”

The Privy Council held that the dismissal was bad. Lord Roche who 
delivered the judgm ent o f the Board observed—

“  The purported dismissal o f the appellant on 28th February 1928 
emanated from  an official lower in rank than the Inspector-General who 
appointed the appellant to his office. The Courts below held that the 
power o f dismissal was in fact delegated and was law fully delegated to 
the person who purported to exercise it. Counsel for the respondent 
oandidly expressed a doubt as to the possibility o f maintaining this 
view and indeed it is manifest that i f  power to delegate this power could 
be taken under the rules, it would wipe out a proviso and destroy 
a protection contained not in the rules but in the section itself. Their 
Lordships are clearly o f opinion that the dismissal purporting to  be thus 
ordered in February was by reason o f its origin bad and inoperative. 
Their Lordships have most anxiously considered whether some relief by 
way o f declaration to  this effect should not be granted. I t  is manifest 
that the stipulation or proviso as to  dismissal is itself o f  statutory force 
and stands on a footing quite other than any matters o f  rule which are 
o f infinite variety and can be changed from  tim e to tim e. It is plainly 
necessary that this statutory safeguard should be observed with the 
utmost care and that a deprivation o f pension based upon a dismissal 
purporting to  be made b y  an official who is prohibited b y  statute 
from making it  rests upon an illegal and improper foundation. ”

Learned counsel for the Crown placed great reliance on the case o f 
R. Venkata Rao v. Secretary of State for India 1. In m y view  it is o f no 
avail to  the Crown in the instant case. Venkata Rao sought to  recover 
from  the Secretary o f State for India Rs. 15,000 as damages for wrong
ful dismissal. The Privy Council while refusing to order the Secretary 
o f State to  pay damages stated in no uncertain terms that the rules 
governing dismissal must be scrupulously observed. Although damages 
were refused the Board’s criticism o f  the wrongful action o f  the Govern
ment was severe. I t  stated :

"  They regard the terms o f the section as containing a statutory and 
solemn assurance that the tenure o f office, though at pleasure, w ill not 
be subject to  capricious or arbitrary action, but will be regulated by 
rule. The provisions for appeal in the rules are made pursuant to  the 
principle so laid down. It is obvious, therefore, that supreme care 
should be taken that this assurance should be carried out in the letter 
, 1 (1937) A . O. 248.
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and in the spirit, and the very fact that government in the end is the 
supreme determining body makes it  the more important both that 
the rules should be strictly adhered to  and that the rights o f appeal 
should be real rights involving consideration by another authority 
prepared to  adm it error, i f  error there be, and to  make proper redress, 
i f  wrong has been done. Their Lordships cannot and do not doubt 
that these considerations are and will be ever borne in mind by the 
governments concerned and the fact that there happen to have arisen 
for their Lordships’ consideration two cases where there has been a 
serious and com plete failure to adhere to important and indeed funda
mental rules, does not alter this opinion. In these individual cases 
mistakes o f  a serious kind have been made and wrongs have been 
done which call for redress.”

W ithout a knowledge o f the entire background o f the Indian law 
against which the above decision was given I  find great difficulty in 
reconciling the refusal to  grant redress with the severe strictures passed 
on the Government. Under our law a person who has been so grievously 
wronged as Venkata Rao appears to  have been can undoubtedly obtain 
redress from  the Courts. In  this respect our law  seems to  be more 
in accord with that o f  Australia than with that o f England and 
India.

The above cases and others too numerous to cite here 1 including 
the case o f R. Venkata Rao v. Secretary of State for India (supra) read 
with Reilly v. The King 8 lay down the following principles:—

(a) that the implied term o f service o f civil servants o f the Crown that
their tenure o f office is at pleasure can be impaired only by 
statute or by express agreement;

(b) that rules as to procedure on dismissal, notice, term o f office and
the like, have no legal effect unless they have the force o f law 
or are expressly incorporated in the contract o f service. Where 
they are expressly incorporated in the contract o f service or 
have the force o f law they prevail.

1 (1) Smyth v. Latham, (1833) 9 Bing. 692, 131 E. R. 773.
(2) De Dohse v. The Queen, (1886) 3 T. L. B, 114.
(3) Shenton v. Smith, (189S) A . 0 . 229.
(4) Dunn v. The Queen, (1896) 1 Q. B. 116,
(5) Young v. Adame, (1898) A . C. 469.
(6) Young v. Waller, (1898) A . 0 . 661.
(7) Re Bales, (1918) 34 T. L. B. 341 affd. 589.
(8) Denning v. Secretary of State for India in  Council, (1920) 37 T. L. B. 138.
(9) Venkata Boo v. Secretary of State for  India, (1937) A . 0 . 248.

(10) Lucas v. Lucas dk High Commissioner for India, (1943) 2 A. E . B. 110.
(11) Rodwell v. Thomas, (1944) 1 K . B . 596.
(12) Terrell v. Secretary o f State for Colonies (1953) 2 Q. B. 482.
(13) Inland Revenue Commissioners v. Hambrooh, (1956) 1 Att E. R. 807.

• (1934) A. C. 176 at 179.



156 B A S N A Y A K E , C .J .—•Silva v. The Attorney-General

In this connexion it w ill not be out o f place to quote here the words 
o f Lord Atkin in Reilly's case:

“  Orde J .’s judgm ent in the Supreme Court seems to  admit that the 
relation m ight be at any rate partly contractual; but he holds that any 
such contract must be subject to  the necessary term that the Crown 
could dismiss at pleasure. I f  so, there could have been no breach.

“  Their Lordships are not prepared to  accede to  this view o f  the 
oontract, i f  contract there be. I f  the terms o f the appointment 
definitely prescribe a term and expressly provide for a power to 
determine ‘ for cause ’ it appears necessarily to  follow  that any 
implication o f  a power to  dismiss at pleasure is excluded. ”

That the Courts in England are now definitely getting away from  the 
old view that the implied term o f termination at pleasure in contracts 
o f service under the Crown can only be impaired by statute or regulation 
having statutory force is evident from  the follow ing observa
tions o f Denning J . (now Lord Denning) in Robertson v. Minister of 
Pensions1 :

“  But those cases must now a ll be read in the light o f  the judgment 
o f Lord Atkin in Reilly v. The King (supra). The judgm ent shows that, 
in regard to  contracts o f  service, the Crown is bound b y  its express 
promises as much as any subject. The cases where it  has been held 
entitled to dismiss at pleasure are based on an im plied term which 
cannot, o f course, exist where there is an express term dealing with 
the m atter."

In this country tenure o f office during the pleasure o f the Crown was till 
1946 an im plied term o f the contract o f service. In that year the follow 
ing clause was introduced into the Ceylon (Constitution) Order in 
Council 1946:

“  Save as otherwise provided in  this Order, every person holding 
office under the Crown in respect o f the Government o f the Island 
shall hold office during His M ajesty’s pleasure". (s. 67).

Since then the condition that a public officer holds office during Her 
Majesty’s pleasure is a matter o f written law. The same paramount 
legislative instrument prescribes the conditions o f tenure and provide 
for the appointment and dismissal o f public officers. lik e  any other 
legislative instrument effect must be given to  it as a whole and it is not 
permissible to ignore any part o f it In  the instant case the body autho
rised by law to  dismiss the appellant has not done so. The provisions 
o f the legislative instrument governing dismissal not having been followed 
the appellant has not been legally dismissed b y  the authority empowered 
in law to  do so.

1 (1949) J K- B. SZ7 at SSI-
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For the above reasons the appeal Is allowed with costs both here and 
below and the appellant is declared entitled to  the declaration he 
seeks.

PciXE, J.—I  agree.
Appeal allowed.


