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LEELAW ATH IE

vs.

SUNDARALINGAM , HEAD QUARTERS INSPECTOR 
OF POLICE, MIRIHANA AND OTHERS

COURT OF APPEAL 
BALAPATABENDI, J„ AND 
IMAM, J.,
CA/H. C. A. 65/90

Writ of Habeas Corpus - Ingredients - Prerogative writ of right - Violation of 
fundamental rightp - Constitution, Articles 126(1), 126(2) and 126(3) - Detention 
unlawful - Reference to Supreme Court - Instances - Can it be done?
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The petitioner sought a w rit o f habeas corpus d irecting the  respondents to  
produce the 11th respondent her son and a declaration tha t the a rrest and 
detention are unlawful.

T he  m atte r w as re ferred to  the  C h ie f M ag istra te ’s  C ourt fo r inqu iry  and 
report.

The find ing o f the  C h ie f M agistra te  w as tha t it had been estab lished by 
evidence that the corpus was arrested by the Police,, shot dead by the Police 
and the  body o f the  co rp u s  la te r c rem ated . T h is  w as du ring  a pe riod  of 
nationw ide unrest and em ergency.

HELD:

1. To succeed in a w rit o f habeas corpus, the petitioner w ould have to 
p rove tha t the  corpus had been illega lly  o r un law fu lly  a rrested  and 
deta ined by the respondents; in th is case, the arrest is adm itted and 
detention is also w ithin the law as a detention order had been obtained.

2. It is only if the detention is not proved to  be lawful that a  w rit o f habea 
corpus is issued.

3. The writ o f habeas corpus is a prerogative w rit o f right which issues ex 
debit justitae when the applicant has satisfied the court a t the conclusion 
o f the inquiry that the detention is unlawful.

As to  the application tha t th is m atter be referred to  the S uprem e C ourt under
Artic le 126(3) —

HELD FURTHER:

1 • If a person w ho a lleges that his fundam ental rights have been vio lated 
fa ils to  com p ly  w ith A rtic les 126(1) and (2) he cannot sm uggle tha t 
question into a w rit application in w hich re lie f is c la im ed on d ifferent 
facts and grounds.
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2. The evidence does not reveal any violation of the fundamental rights of 
the petitioner. The arrest and the detention of the corpus had been 
made in conformity with the law. The petitioner is endeavouring to obtain 
relief available to her under Article 126(1) in this application after a 
lapse of more than 14 years which is unreasonable.

APPLICATION for a writ of habeas corpus.

C a s e s  R e fe rred  t o :

(1) Juwanis v. Lathiff, Police inspector S. T. F. and others (1988) 2 Sri 
LR 185

(2) Shanthi Chandrasekeran v. D. B. Wijetunga and others (1992) 2 Sri 
LR 299

R. S. Weerawickrama for petitioner

Nalini Kaneshayogan for 1 st petitioner

Saliya Peiris for 2nd respondent.

S. K. Wickramarachchi, State Counsel for 9th and 10th respondents.

J a n u a ry  2 0 ,2 0 0 6  

S . I. IM A M , J .

T h e  P e tit io n e r ins titu ted  th is  a c tio n  by a  P e titio n  d a te d  0 1 .1 1 .1 9 9 0  

s e e k in g  a  M a n d a te  in th e  n a tu re  of a  W rit of H a b e a s  C o rp u s  d irec tin g  th e  

1 s t to  9 th  R e s p o n d e n ts  to  p ro d u c e  th e  11 th  R e s p o n d e n t  n a m e ly  

W e ra g o d a g e  J a y a ra th n a  h er son  th e  corpus in this ca s e , an d  a  D eclaration  

th a t  th e  a r re s t  a n d  d e te n t io n  o f th e  11 th  R e s p o n d e n t  a n d /o r  th e ir  

s u b o rd in a te s  is u n law fu l. T h e  m a tte r  w a s  th e re a fte r  re fe rred  by this C o u rt  

to  th e  C h ie f M a g is tra te ’s C o u rt o f C o lo m b o  fo r inqu iry  a n d  repo rt. T h e  

a fo re s a id  re p o rt is in re s p e c t o f th e  11 th R e s p o n d e n t in th is a p p lica tio n .

C o n s e q u e n t to  th e  Inqu iry , th e  le a rn e d  C h ie f M a g is tra te  of C o lo m b o  

s u b m itte d  a  R e p o rt to  th is  C o u rt d a te d  2 4 .0 1 .2 0 0 3  a fte r  inqu iry  into  th e  

re le v a n t c irc u m s ta n c e s  a n d  a v a ila b le  e v id e n c e . A s  th e  le a rn e d  C h ie f  

M ag is tra te  of C o lo m b o  h as  o b s e rv e d , N o v e m b e r 1 9 8 9  during  w hich  period  

th e  11th  R e s p o n d e n t is a lle g e d  b y  th e  P e tit io n e r to  h a v e  b e e n  a rre s te d
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a n d  d e ta in e d  b y  th e  S ri L a n k a  P o lic e  w a s  d u rin g  a  p e rio d  o f n a tio n w id e  

u n res t a n d  e m e rg e n c y . T h e  g e n e ra l p ub lic , p u b lic  ins titu tion s, p u b lic  a n d  

priva te  property, s ta te  officers a n d  m e m b e rs  o f th e  a rm e d  fo rces  a n d  police  

w e re  u n d e r g ra v e  th re a t a n d  dan ger.

T h e  P e tit io n e r in h e r  e v id e n c e  b e fo re  th e  le a rn e d  C h ie f  M a g is tra te  o f 

C o lo m b o  s ta te d  th a t on  0 2 .1 1 .1 9 8 9  th e  co rp u s  w a s  ta k e n  a w a y  b y  th e  

2 n d  to  6 th  R e s p o n d e n ts , a n d  th a t s h e  v is ite d  th e  c o rp u s  on  s e v e ra l  

o c c a s io n s  a t th e  M ir ih a n a  P o lic e  S ta tio n . S h e  th e re a fte r  w a s  in fo rm e d  

th a t th e  co rp u s  h a d  b e e n  ta k e n  to  th e  A th u rig ir iy a  P o lic e  S ta tio n  w h e re  

s h e  v is ited  th e  co rp u s , but s in c e  2 4 .1 2 .1 9 8 9  s h e  h a d  not s e e n  th e  co rp u s . 

S h e  fu rth e r  s ta te d  th a t s h e  w a s  in fo rm e d  b y  th e  P o lic e  th a t th e  co rp u s  

h a d  e s c a p e d  fro m  th e  P o lic e . T h e  1s t R e s p o n d e n t S u n d a ra lin g a m  th e  

H Q I o f M ir ih a n a  s ta te d  th a t a fte r  th e  co rp u s  w a s  a r re s te d  on 0 9 .1 1 .1 9 8 9  

by s e v e ra l P o lic e  C o n s ta b le s  n a m e ly  P C s  1 8 5 6 5 ,7 1 0 4 ,2 6 0 6  a n d  2 2 5 7 5  

h e  w a s  kep t u n d e r d e ten tio n  o rd ers  a t  th is P o lic e  S ta tio n  until 0 1 .1 2 .1 9 8 9 ,  

a n d  th e re a fte r  fo r s e c u rity  re a s o n s  a n d  on th e  in s tru c tio n s  o f th e  A S P , 

M ir ih a n a  th e  co rp u s  w a s  tra n s fe rre d  to  th e  A th u rig iriy a  P o lice  S ta tio n  a n d  

k e p t th e re  u n d e r D e te n tio n  O rd e rs .

IP  V ijith a  G u n a ra th n a  in h is e v id e n c e  sa id  th a t h e  w a s  a s s ig n e d  to  ta k e  

a w a y  th e  co rp u s  a n d  th re e  o th e rs  fro m  A th u ru g ir iy a  to  b e  d e ta in e d  a t th e  

D e te n tio n  C a m p  a t  th e  ra c e  c o u rs e , a n d  w h ile  b e in g  ta k e n  a w a y  a t  

K o s k a n d a w a la  th e  p e rs o n s  th e y  w e re  ta k in g  in c lu d in g  th e  co rp u s  h a d  

e s c a p e d  fro m  th e ir  custody.

T h e  2n d  R e s p o n d en t in his ev id e n c e  sta ted  th a t w h ile  p roceed ing  tow ards  

A th u ru g ir iy a  h e  s a w  a  g ro u p  of p e rs o n s  m o v in g  in a  s u s p ic io u s  m a n n e r  

w h o  th re w  a n  o b je c t a b o u t 2 5  m e te rs  a w a y  w h ich  e x p lo d e d . T h e  2 n d  

R e s p o n d e n t e x p la in e d  th a t th e re a fte r  th e y  fired , a n d  s u b s e q u e n tly  found  4  

d e a d  b o d ies  o f th e  g ro u p . H e  sa id  th a t IP  V ijith a  G u n a ra th n a  identified  th e  

b o d y  o f th e  c o rp u s  a m o n g  th e  d e a d  p e rs o n s . S u b s e q u e n tly  S P  A n u ra  

S e n a n a y a k e  g iv ing  e v id e n c e  tes tified  h ow  IP  V ijith a  G u n a ra th n a  identified  

th e  b o d y  o f th e  c o rp u s  a n d  in a c c o rd a n c e  w ith  th e  n e c e s s a y  o rd e r g iv e n  

u n d e r th e  E m e rg e n c y  R e g u la tio n s  th e  b o d y  of th e  co rp u s  w a s  c re m a te d .

T h e  fin d in g  o f th e  le a rn e d  C h ie f  M a g is tra te  w a s  th a t it h a d  b e e n  

e s ta b lis h e d  b y  th e  e v id e n c e  o f th e  R e s p o n d e n ts  w h o  g a v e  e v id e n c e  th a t
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th e  co rp u s  w a s  a rre s te d  b y  th e  P o lice , s h o t d e a d  b y  th e  P o lic e , a n d  th e  

b o d y  o f th e  co rp u s  la te r  c re m a te d .

F o r th e  P e titio n e r to  s u c c e e d  in a  W rit o f H a b e a s  C o rp u s  a n d  a  R u le  

N is i to  b e  issu ed , th e  P e titio n e r w o u ld  h a v e  to  p ro v e  th a t th e  co rp u s  h ad  

b e e n  illeg a lly  o r u n law fu lly  a rre s te d  a n d  d e ta in e d  b y  th e  R e s p o n d e n ts . In 

th is  c a s e  th e  a rre s t is a d m itte d , a n d  d e te n tio n  is a ls o  w ith in  th e  law  a s  

d e te n tio n  o rd e rs  h a d  b e e n  o b ta in e d . In th e  c a s e  o f Juwanis vs . Lathiff, 
Police Inspector Special Task Force and others(,) it w a s  h e ld  th a t it is 

o n ly  if th e  d e ten tio n  is n o t p ro ved  to  b e  law fu l th a t a  W rit is is s u e d . It w a s  

fu rth e r h e ld  th a t th e  W rit o f H a b e a s  C o rp u s  is a  p re ro g a tiv e  W rit of right 
w h ich  iss u e s  “e x  d e b it J u s tit ia e ” w h e n  th e  a p p lic a n t h a s  sa tis fied  th e  

C o u rt a t  th e  co n c lu s io n  o f th e  inqu iry  th a t th e  d e ten tio n  is u n law fu l.

In ac c o rd a n c e  w ith  th e  e v id e n c e  led  be fo re  th e  lea rn ed  C h ie f M ag is tra te  

th e  re sp on d en ts  having  ad m itted  th e  arres t of th e  corpus h a v e  a ls o  justified  

the said arrest by tendering  the re levant arrest notes and  the orders pertaining  

to  th e  a rre s t of th e  c o rp u s . T h e  P e tit io n e r h a s  so u g h t a n  o rd e r in h er  

w ritten  subm iss ions from  this court re ferring  this application  to th e  S u p re m e  

C o u rt to  d e te m in e  a n y  v io la tio n s  of th e  P e tit io n e r’s F u n d a m e n ta l R ights . 

H o w e v e r in acco rd an ce  w ith  Article 1 2 6 (3 ) of th e  Constitution an  application  

for. W rits  of H a b e a s  C o rp u s  c a n  o n ly  b e  re fe rre d  to  th e  S u p re m e  C o u rt 

o n ly  if it a p p e a rs  to  th is  C o u rt th a t th e re  is prima facie e v id e n c e  of an  

in frin g em ent o r im m in en t in frin g em ent o f fu n d a m e n ta l rights. In th e  c a s e  of 

Shanthi Chandrasekaram  vs . D.B. Wijetunga and others(2> it w a s  h e ld  by  

his Lordship  M a rk  F ern an d o  J. that “Article 1 2 6 (1 ) confers so le an d  exclusive  

jurisd iction  in re s p e c t of in fr in g em e n t o f fu n d a m e n ta l rights. A rtic le  1 2 6 (2 )  

p re s c r ib e s  h o w  th a t ju risd ic tio n  m a y  b e  in v o k ed . A rtic le  1 2 6 (3 )  is not an  

e x te n s io n  o f o r e x c e p tio n  to  th o s e  provis ions; if a  person  w h o  a lle g e s  that 

his fu n d a m e n ta l rights h a v e  b e e n  v io la te d  fa ils  to  c o m p ly  w ith  th e m , h e  

can n o t sm u g g le  that question  into a  writ application  in w hich  relief is c la im ed  

on d iffe re n t fa c ts  a n d  g ro u n d s , a n d  th e re b y  s e e k  a  d ec is io n  from  th e  

S u p re m e  C o u rt. T h e  e v id e n c e  led  b e fo re  th e  le a rn e d  C h ie f M a g is tra te  of 

C o lo m b o  an d  th e  a ffidavits  filed b e fo re  th is court d o  not revea l an y  vio lation  

of th e  fu n d a m e n ta l rig h ts  o f th e  P etition er. T h e  a rre s t a n d  th e  d e ten tio n  

of th e  co rp u s  h a d  b e e n  m a d e  in c o n fo rm ity  w ith  th e  law . T h e  P e titio n e r  

is e n d e a v o rin g  to  o b ta in  re lie fs  a v a ila b le  to  h e r u n d e r A rtic le  1 2 6 (1 )  in 

this app lication , a fte r a  la p s e  of m o re  th an  1 4  y e a rs  w hich  is u nreas o n a b le .
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It is m y  v ie w  th a t  th e  a r re s t a n d  d e te n tio n  o f th e  co rp u s  h a v e  b e e n  

m a d e  in a c c o rd a n c e  w ith  th e  law , a n d  is th u s  law fu l. T h e  P e tit io n e r h a s  

not s a tis fie d  th is  C o u rt th a t a t  p re s e n t th e  c o rp u s  is in th e  c u s to d y  o r  

contro l of th e  R e s p o n d e n ts , n o r h a s  th e  P e tit io n e r m a d e  o u t a  prima facie 
c a s e . T h e  co rp u s  d ie d  a s  a  re su lt o f co n fro n ta tio n  w ith  th e  R e s p o n d e n ts  

a s  b o rn e  o u t b y  th e  e v id e n c e  a t  th e  in q u iry  in th e  M a g is tra te ’s C o u rt.

F o r th e  a fo re s a id  re a s o n s  a s  th e  a lle g a tio n s  o f th e  P e tit io n e r  h a v e  

no  m e rit, I d is m is s  th e  a p p lic a tio n  o f th e  P e tit io n e r  w ith o u t co sts .

B A L A P A T A B E N D I,  J .  —  I a g re e .

Application refused.


