
130 Chelliah v. Fernando. 

1937 Present: Soertsz J. and Fernando A.J. 

CHELLIAH v. F E R N A N D O . 

299—D. C. Colombo, 169. 

Defamation—Truth is no defence—Public interest—Privileged occasion 
Exceeding limits of privilege—Proof of malice—Roman-Dutch law. 
Under the Roman-Dutch law it is no defence to an action for defama

tion that the words complained of were true in substance and in fact. 
It must be proved that it was for the public benefit that they should 
be published. 

A satement is to be considered as made on a privileged occasion 
when it is fairly made by a person in the discharge of some public or 
private duty whether legal or moral or in the conduct of his own affairs 
in matters where his interest is concerned. 

The plea of privilege will not protect a person who has published 
something beyond what is reasonably appropriate for the occasion. 

Where the defendant has exceeded the limits of a privileged occasion 
it is hot incumbent on the plaintiff to prove express melice. 

THE plaintiff w h o w a s a married w o m a n and maternity nurse by 
profession sued^the defendant to recover a s u m of one thousand 

rupees as damages in- consequence of the defendant having defamed her 
b y a l leging in a communicat ion to the Superintendent of Police, Colombo 
North , that she w a s the mistress of more than one person, that she was 
a w o m a n of doubtful character, and that she used her certificate in m i d 
w i f e r y as a cloak to h ide her shameless conduct. The learned District 
J u d g e he ld that the al legations w e r e true and dismissed plaintiff's action. 

N. E. Weerasooria, for plaintiff, appel lant .—The learned trial Judge's 
finding on the facts is wrong, the inferences d r a w n by h im are not justified 
b y the ev idence . As a result of a wron g inference the trial Judge 
approached plaintiff's case wi th a bias ; he himself called a wi tness w h o 
d id not support h i s v i ew . T h e al legat ions m a d e against the plaintiff 
w e r e untrue in f a c t ; the occasion w a s not a privi leged one ; there is 
ev idence of i l l - feel ing b e t w e e n the parties ; the defendant w a s actuated by 
m a l i c e ; e v e n if the occasion w a s privi leged the al legations complained 
of w e n t b e y o n d the matter in regard to w h i c h a complaint to the Pol ice 
m a y h a v e been made ; they w e r e irrelevant and not for the public benefit. 
Counse l also c i ted Tissera v. Holloway1 and Serajudeen v. Allagappa 
Chetty 

H. V: Perera ( w i t h h im Chelvanayagam)', for defendant, respondent.— 
T h e trial Judge is r ight on h i s findings of fact. The occasion w a s a 
pr iv i leged o n e ; there is no ev idence of malice. The intervent ion of the 
Po l i ce w a s properly sought and the information w a s g i v e n in the course 
of and for the purpose of the complaint wh ich the defendant had a 
r ight to make . It w a s re levant and^ pert inent to the discharge of the 
duty . Counsel cited A d a m v. Ward3. 

Cur. adv. vult. 
Weerasooria, in reply. 
' tmS) 1 S. C. C. 29. " (1919) 21 N. L. R. 42S. 

» (1917) A . C. 320. 
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February 1 1 , 1 9 3 7 . SOERTSZ J.— 
T h e plaintiff, a marr ied w o m a n , and a certif ied m a t e r n i t y n u r s e b y 

profession, sued the defendant to recover a s u m of o n e thousand r u p e e s 
as damages she c la imed to be ent i t led to, in consequence of the d e f e n d a n t 
h a v i n g defamed her by al leging, in t h e course of a w r i t t e n communicat iorj 
m a d e by h i m to the Super in tendent of Pol ice , Co lombo North , that " s h e 
had been kept as a mistress b y m o r e than o n e person s h e is apparent ly 
a w o m a n of doubtful character "—" she uses her certificate i n m i d w i f e r y 
as a c loak to h ide her shameless c o n d u c t " — " she is of ten not at h o m e 
and w h e n she is, there is a constant s t ream of cal lers at any t i m e of t h e 
d a y or n i g h t . " 

That these s ta tements w e r e m a d e is beyond quest ion. T h e l e t t er 
w a s produced and w a s rece ived in ev idence , and t h e defendant admi t t ed 
h e w r o t e it. It w a s not, and indeed it cannot be denied, that t h e s e 
s ta tements are defamatory. T h e l earned trial J u d g e found that '' t h e 
a l legat ions m a d e in the pet i t ion are t r u e , " and h e w e n t on t o say , 
" therefore plaintiff's case for d a m a g e s 1 f a i l s . " R o m a n - D u t c h l a w 
requires not only " that the w o r d s w e r e true in substance and in fact, 
but that it w a s for t h e publ ic benefit that t h e y should be p u b l i s h e d " . 
(Botha v. Brink '.) Adul tery is not an offence under our law, and I fa i l t o 
s e e h o w t h e private morals of a w o m a n c a n b e of publ ic interest , or h o w 
i t can benefit the publ ic to b e informed of t h e m . It i s not necessary , 
h o w e v e r , to consider that quest ion further, for after a careful e x a m i n a t i o n 
of the e v i d e n c e I a m u n a b l e to agree w i t h the Distr ict J u d g e t h a t t h e 
s ta tements publ i shed of the plaintiff h a v e b e e n proved t o b e true . T h e 
l earned trial Judge appears to h a v e reached h is conc lus ion b y a cur ious 
course of reasoning. T h e plaintiff in her e v i d e n c e s tated that " i t i s 
no t true that m y husband is rea l ly separated f rom m e . M y h u s b a n d 
has been in Jaffna for the last t w o years . D u r i n g that t i m e h e c a m e t o 
Colombo. Before those t w o years , h e w a s in Colombo for s o m e t i m e . 
H e i s a canvasser a n d has to b e on t h e m o v e a l w a y s . H e goes all o v e r 
the Island. N o w h e is p e r m a n e n t l y f ixed at Jaffna, canvass ing orders in 
Jaffna . . . . M y husband is a canvasser for B a u r & C o . " 

A wi tness , Ponniah , deposed t o h a v i n g s e e n the < plaintiff's h u s b a n d 
at a H i n d u t emple at Kochchikade about the year 1933, dressed in a 
hermit ' s saffron robes, and J a m i o n (an Invo ice Clerk at Baur's) sa id 
that h e had been work ing near ly t w o years at Baur's, but that h e k n e w 
of no e m p l o y e e of Baur's b y the n a m e of Chei l iah. This w i t n e s s admit ted 
in cross -examinat ion " t h a t appointments and genera l superv i s ion of 
bus iness are in the hands of the m a n a g e r . " 

In this s tate of the ev idence on that point , the trial J u d g e says a t 
t h e very outset of h i s j u d g m e n t S h e says her husband w a s a canvasser 
at Baur's get t ing a salary of Rs. 1 5 0 a m o n t h and a c o m m i s s i o n and 
dur ing the period re levant to t h e case e m p l o y e d as such canvasser a t 
Jaffna. There is ev idence , for instance, the ev idence of P o n n i a h t h a t 
the plaintiff's husband o n the contrary h a s been s e e n , by h i m go ing 
about in a y e l l o w garb o t h e r w i s e engaged , and J a m i o n (an Invo ice Clerk 
at Baur's) says that that c o m p a n y did not e m p l o y canvassers and that 
t h e r e is certa in ly no e m p l o y e e of the firm cal led Chei l iah. In h i s pe t i t ion 

1 g Bush. 119. 
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. . . . the defendant referred to the plaintiff as being separated 
f r o m her husband. That is probably true, because the plaintiff does 
not g ive a true s tatement w i t h regard to her husband which would 
indicate that she no longer has any interest in her husband or his doings. 
I arn unable to accept the plaintiff's ev idence on that point. Therefore 
t h e plaintiff for some purpose of her o w n has at tempted t o dece ive the 
Court as to her husband's relat ionship w i t h h e r . " It is obvious that a 
judgment w h i c h begins w i t h so strong a bias against the plaintiff, must 
e n d disastrously for her. I have quoted the w h o l e of this part of the 
judgment to draw attention to the fallacious reasoning that underl ies it. 
I do not see h o w the ev idence of Ponniah and Jamion, assuming it to be 
true, necessari ly results in the plaintiff's ev idence being false. Ponniah 
s a w the plaintiff's husband once in 1933 in a Hindu temple clad in hermit's 
robes. Surely , this does not mean that he could not have been a 
canvasser for t w o years—at the t ime the plaintiff w a s g iv ing ev idence— 
i n Jaffna. E v e n a busy and wor ld ly canvasser may find the t ime, and 
fee l the desire to go on a pi lgrimage to a temple. Many things may 
w o r r y even a canvasser's conscience and suggest to h im the desirabil ity 
of purification by pi lgrimage in the full attire of a hermit . Chaucer 
speaks of one such among his Pi lgr ims " wi th his bargeines and his 
c h e v i s a n c e . " With regard to Jamion, admittedly, h e is scarcely the 
m a n to know w h o all the employees of Baur & Co. are. In a word, 
the ev idence of Ponniah and Jamion w a s not sufficient for holding that 
the plaintiff w a s untruthful w h e n she' said that her husband w a s not 
real ly separated from her, but w a s residing in Jaffna as his business 
required h im to do-so . The premise of the learned Judge, resting as it 
does on insufficient data, the conclusion he draws from it " that therefore 
t h e plaintiff for some purpose of his o w n has at tempted to dece ive the 
C o u r t " is not justified. 

The nex t point made by the trial Judge is that plaintiff and 
Corea denied that there w e r e any improper relations b e t w e e n them and 
t h e y also denied that Corea used to visit the plaintiff. The learned Judge 
says w i t h regard to this '' Ne i ther party cal led Corea, but I considered 
that this case required proper invest igat ion as it involved on the one 
hand, the character of the plaintiff, and on the other hand the bona fides 
of the defendant. I myse l f cal led Corea as a Court wi tness . My object 
w a s to see if he could g ive any explanat ion as to his presence there, for 
I hod made up my mind that he did go there. He , however , denied having 
gone there and denied even knowing the plaintiff. That ev idence in 
m y opin ion is total ly fa l se ." N o w , it is c lear that if one has made u p 
one's mind that a certain person goes frequently to a certain house and 
t h e n asks h im w h y h e does so, and that person denies his visits, the 
natural reaction is to d isbe l ieve the denial . But the quest ion is whether 
there w a s sufficient justification for the trial Judge to have made up his 
m i n d that Corea did vis i t the plaintiff. In the communicat ion addressed 
b y the defendant to the Pol ice , all he says is " to the best of m y bel ief 
th i s ex -marr i ed w o m a n has b e e n kept as a mistress by more than one 
person w h o s e n a m e s I a m in a posit ion to d ivulge to you persona l ly" . 
W h e n the plaintiff w a s in the w i t n e s s box, defendant's Counsel subjected 
her to an exhaus t ive cross-examinat ion, but he did not put one s ingle 
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quest ion to her to sugges t that s h e had been Corea's mistress . S h e 
w a s ques t ioned only w i t h regard to a cous in of her's n a m e d S a v e r i m u t t u 
w h o w a s l iv ing i n t h e same house as t h e plaintiff. If the de fendant h a d 
" Corea " in m i n d as o n e of the severa l persons referred to in t h e le t ter 
s e n t to the Pol ice , w h o had t h e plaintiff for mistress , it is hard ly poss ib le 
to account for the omiss ion to put o n e ques t ion to her o n that point . 
Af ter the cross-examinat ion of the plaintiff, the trial J u d g e p u t s o m e 
ques t ions to her and t h e n for t h e first t ime , the plaintiff w a s asked 
w h e t h e r she k n e w Corea, and w h e t h e r she and Mrs. Corea did not h a v e a 
quarrel . It is no t at all c lear to m e h o w t h e l earned J u d g e k n e w to put 
these quest ions, for there is noth ing on the record u p to that s tage to 
s h o w that Corea or Mrs. Corea had b e e n m e n t i o n e d at all . H o w e v e r , 
the point I m a k e i s that defendant does not appear to h a v e ins tructed 
h i s Counsel to m a k e any suggest ion as to improper re lat ions b e t w e e n 
her and Corea, and a quarrel b e t w e e n her and Mrs. Corea in consequence . 
T h e n again w h e n the defendant g a v e ev idence all h e sa id w a s that the 
plaintiff w a s kept b y Mr. X, and curious ly enough, th i s too w a s said i n 
answer t o a quest ion b y the Court. Not one s ta tement to that effect 
had, u p to that stage, b e e n m a d e by t h e defendant in answer to quest ions 
by h i s Counsel. The defendant's w i f e g a v e e v i d e n c e and spoke in detai l 
to certain inc idents from w h i c h she inferred in t imate re lat ions b e t w e e n 
the plaintiff a n d Saver imut tu , but did not so m u c h as m e n t i o n the n a m e s 
of Corea and Mrs. Corea. T h e J u d g e put no ques t ions t o her. T h e 
w i t n e s s e s P o n n i a h and S. A. Fernando speak to Corea's re lat ions w i t h the 
plaintiff, but m y o w n impress ion is that t h e y are unre l iab le w i t n e s s e s 
and their ev idence w o u l d hard ly h a v e b e e n accepted b y the J u d g e w e r e 
it not for the fact that b y t h e t ime they c a m e to g ive ev idence , h e had 
" m a d e u p his m i n d " wi thout any e v i d e n c e to just i fy his so doing, 
that Corea did go to the plaintiff's house . T h e J u d g e h a v i n g t h u s 
reached the conclusion that Corea did visit the plaintiff, goes on to d r a w 
from Corea's and plaintiff's and Mrs. Corea's denial of those v is i t s , t h e 
inference that Corea's v i s i t s could not have been innocent . To use h i s 
o w n words " Therefore, I think h i s (Corea's) denials indicate that h i s 
v is i ts could not h a v e been innocent . A g a i n t h e plaintiff hersel f den ies 
the visits . If t h e y w e r e innocent and expl icable she w o u l d h a v e admi t t ed 
t h e m . The fact that she fa l se ly denies these v is i t s indicates to m y m i n d 
that these vis i ts w e r e not innocent . Of course, Mrs. Corea s a y s she 
k n o w s nothing of these visits, Therefore the plaintiff w a s rece iv ing 
into the house rented b y her the v is i t s of Corea unknown to his wife, 
w h i c h she fa lse ly denies." I say w i t h regret that this is imposs ib le 
reasoning. It also over looks t h e facts, at least t h e v e r y important fact 
according to the defendant's case that Mrs. Corea c a m e to the plaintiff's 
house and quarrel led w i t h t h e plaintiff over h e r re lat ions w i t h her 
husband. 

T h e final s tage in the reasoning of t h e tr ial J u d g e is concerned w i t h a 
s ta tement m a d e by the defendant in the course of his ev idence , again 
in a n s w e r to a quest ion by the Judge , that one day after th i s case had 
b e e n inst i tuted, h e p e e p e d through a crack in t h e door and s a w t h e plaintiff 
and S a v e r i m u t t u engaged in s e x u a l relations. The de fendant admit ted 
that h e h a d not ment ioned a w o r d about this to h i s l awyers , and t h e 
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defendant's w i f e k n e w nothing about it. She says " I h a v e never s e e n 
m y husband peep ing through that hole." B u t so far as the trial Judge 
w a s concerned, the w e a k n e s s of this ev idence appears to be its strength. 

I h a v e e x a m i n e d the ev idence w i t h great care and I find i t impossible 
to hold on the ev idence that the defendant has substantiated the al lega
t ions h e m a d e in h i s letter. A s I observed earlier i n m y judgment , 
the R o m a n D u t c h l a w requires a defendant in a case l ike this to prove 
n o t only that the defamatory s tatements are true, but that it w a s for the 
publ ic benefit that they should h e made. In m y v i e w , it w a s not poss ible 
for t h e defendant to contend that it w a s for the public good for h im to 
m a k e those s tatements . His defence failed for that reason, apart from 
t h e other de fence of a pr iv i leged occasion and absence of malice, but I 
h a v e none-the- less e x a m i n e d the ev idence on this quest ion of the truth 
of the s ta tements as found by the Judge, because I th ink in a case of th i s 
nature, a person in the posit ion of the plaintiff is ent i t led to the benefit 
of the v i e w of this Court if it is not in agreement w i t h the v i e w taken b y 
t h e trial Judge . 

The only other quest ion for consideration is whether the plea of a 
pr iv i l eged occasion and of absence of mal ice p r o t e c t s ' the defendant. 
B a r o n Parke's d ictum states the true criterion as to whether an occasion 
is privi leged both in the Eng l i sh 'and t h e Roman-Dutch law. H e said i n 
Toogood v. Spyring1 that a s ta tement is to b e considered as made on a 
pr iv i l eged o c c a s i o n . w h e n it is " fa i r ly m a d e by a person in the discharge 
of s o m e public or private duty, whe ther legal or moral, or in the conduct 
of his o w n affairs, in matters w h e r e his interest is concerned. 

If fairly warranted by any reasonable occasion or ex igency , honest ly _ 
made, such communicat ions are protected for the common convenience 
and we l fare of society ; and the l aw has not restricted the right, to m a k e 
t h e m w i t h i n any narrow l imi t s" . Tes t ing t h e present case b y t h a t 
criterion, a pr iv i leged occasion ^rose for the defendant to m a k e a 
complaint to t h e Po l i ce w i t h regard to the a l leged assault on his servant, 
the abuse to w h i c h his wi fe and the other immates of h i s house w e r e 
be ing subjected, and the fact that the previous warning said to have been 
g i v e n b y t h e Po l i ce on an earl ier complaint of h i s had had no effect. 
These are matters in wh ich the intervent ion .and assistance of the Pol ice 
m a y properly be sought. With regard to these matters the defendant 
had a right, if no t a duty, to place them before the Pol ice and the Po l i ce 
had a corresponding duty or interest to be informed. But the Pol ice 
could do noth ing i n the mat ter of a w o m a n ' s morals , un less of course a n 
offence resulted. The fact that a w o m a n w a s gui l ty of adulterous inter
course w i t h one or more m e n is deplorable, but is not an offence and does 
not call for Pol ice interference. Therefore, the al legations complained 
of are not protected. In the words of Earl Loreburn in Adam v. Ward' 
" anyth ing that i s not re levant and pert inent to the discharge of the duty 
and the exercise of the right or the safeguarding of the interest w h i c h 
creates the pr iv i lege w i l l not b e protected. To say that foreign matter 
w i l l not b e protected is another w a y of saying the same thing. T h e 
facts of different cases vary infinitely, and I do not think the principle 
can b e put m o r e definitely than b y say ing that the Judge has to consider 

1 C. M. <£• R. 181 at p. 193. ' {1917) Appeal Cases at pages 320-321. 
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t h e na ture of t h e d u t y or r ight or interest and to ru le w h e t h e r or n o t 
t h e defendant h a s publ i shed s o m e t h i n g b e y o n d w h a t w a s g e n u i n e and 
reasonably appropriate to t h e occas ion . . . . F o r a m a n o ught 
not to b e protected if h e publ i shes w h a t is i n fac t u n t r u e of s o m e o n e 
e l s e or when there is no occas ion for his publishing it to the person to whom 
he, in fact, publishes it." I a m not over looking t h e earl ier d ic tum I h a v e 
quoted that c o m m u n i c a t i o n m a d e b y a person in t h e d ischarge of s o m e 
duty , or in t h e e x e r c i s e of a right, or in mat ters w h e r e h i s interes ts are 
concerned h a v e not been restr icted b y the l a w w i t h i n " a n y narrow l imi t s " 
but I ins is t that to say that these a l legat ions compla ined of in th i s case 
w e r e not re l evant and pert inent to the defendant 's duty , r ight or interest , 
i s no t to a t t empt to restrict the c o m m u n i c a t i o n w i t h i n narrow l imits . 
T h e defendant h imse l f in ca lmer m o m e n t s appears to h a v e rea l ized this . 
H e says in the course of h i s e v i d e n c e " I w a s not part icular that h e r 
character should b e inves t igated . . . . I w a s not concerned at 
a l l w i t h her character." 

I n m y opinion, a pr iv i l eged occas ion h a d arisen, but the d e f e n d a n t 
transgressed far b e y o n d the proper l imi t s of that occasion. I, therefore , 
h o l d that it is not i n c u m b e n t o n the plaintiff to es tab l i sh e x p r e s s mal ice . 
T h e necessary e l e m e n t of a animus injuriandi can b e inferred f rom the 
publ icat ion of the de famatory words . 

T h e plaintiff has, then, m a d e out a case for damages . T h e sole ques t ion 
left is the amount of damages . I n th i s connect ion, I th ink I a m ent i t l ed 
t o take into cons iderat ion t h e fact w h i c h e m e r g e s c lear ly from t h e e v i d e n c e 
that the plaintiff and the other inmates of her h o u s e acted in a v e r y 
unne ighbour ly and provocat ive m a n n e r t o w a r d s the de fendant and h is 
fami ly . The plaintiff has c la imed one thousand rupees as damages . I 
th ink it w i l l b e sufficient if I a w a r d her three h u n d r e d rupees and costs 
in that class bo th here and be low. 

FERNANDO A . J . — I agree. 

Appeal allowed. 


