
G U X A SE K A R A , J .—Solamuthu v. Commissioner fo r  Registration o f  157
Indian and Pakistani Residents

•J956 P r e s e n t :  Gunasekara, J., and Sinnetamby, J.

S. M. SOLAMUTHU, Appellant, a n d  COMMISSIONER 
FOR REGISTRATION OF INDIAN AND PAKISTANI 

RESIDENTS, Respondent

C itizen sh ip  C ase N o . 8 4 /1 9 5 6 — A p p lica tio n  C /4 , 4 1 7 /0

Indian and Pakistani Residents (Citizenship) Act, No. 3 o f 1040—Section IS—Right of 
appeal thereunder—Power of Supreme Court to order fresh inquiry—Application 
for registration— Evidential value of investigation officer's report.

Tlio nppe)lnto jurisdiction that is conferred on tho Supromo Court by section 
15 o f  tho Indian and Pakistani Residents (Citizenship) Act necessarily involves 
a power to set asido tho order that is appealed from ; and such a power in turn 
implies a power to order tho Commissioner to tako any consequential steps 
which it may bo necessary for him to tako so that ho may dispose o f  tho appli
cation for registration.

IVhere, in an application for registration under tho Indian and Pakistani 
Residents (Citizenship) Act, tho rejection o f tho applicant’s testimony that 
he was resident on a certain Estate was based entirely upon an allegation in an 
investigation officer's report which was not disclosed to the applicant and which 
ho was given no opportunity o f meeting—

Held, that it was not open to tho Commissioner to reject tho applicant’s 
ovidcncc upon such a ground.

.^PPEAL against an order made under the Indian and Pakistani 
Residents (Citizenship) Act.

C ecil tie S . W ijera ln c, for the applicant-appellant.

E .  S . W a n a su n d cm , Crown Counsel, for the respondent.

C u r. adv. vult.

November 9, 1950. G u x a s e k a r a , J.—
This is an appeal against an order made under the Indian and Pakistani 

Residents (Citizenship) Act, No. 3 of 1949, refusing an application made 
by the appellant, Sithambalam Mookan Solamuthu, for registration as a 
citizen of Ceylon.

The application is dated the 20tli July 1931 and the order in question 
was made by a deputy commissioner on tho 14th December 1955 after an 
inquiry held on that day in pursuance of a decision under section 9 (3) (a) 

of the Act. One of the questions for determination at this inquiry was. 
whether the appellant had been continuously resident in Ceylon during 
tho period 1st January 1936 to 20th July 1951. The only evidence
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adduced at the inquiry was that of the appellant himself, who presented 
his case in person. At the elose of his evidence the deputy commissioner 
made the following order :—

“ Applicant lias no witnesses to prove the period of residence from 
1-1-36 to 1917. During this period he states he was at Erracht Estate 
and at Sunderland Estate. Particulars verified at Sunderland Estate 
show that Solamutliu s/o Mookan who had been at Sunderland Estate 
is married, whereas the applicant states that he is not married. As 
such this evidence cannot relate to applicant. There is also no evidence 
of residence of applicant at Erracht Estate. It- was open to applicant. 

' to produce witnesses to prove his period of residence, but he failed 
to do so. He lias no documentary evidence either. I refuse the 
application and inform the applicant accordingly” .

The verification that is referred to by the deputy commissioner was ail 
investigation made by an officer of his department behind the appellant’s 
back. The rejection of the appellant’s testimony that lie was resident on 
Sunderland Estate is based entirely upon an allegation in the investi
gating officer’s report which was not disclosed to the appellant and which 
he was given no opportunity of meeting. It was not open to the deputy 
commissioner to reject the appellant’s evidence upon such a ground. 
He was also in error when he held that there was “ no evidence of residence 
of applicant at Erracht Estate ” . On that point he had before him 
the oral evidence of the appellant and a certificate from the superintendent 
of the estate which the appellant had submitted in support, of his applica
tion. For these reasons, the order that is appealed from must be set aside.

There has been no proper inquiry into the appellant’s application, 
and an order cannot be made upon it until such an inquiry has been held. 
It is contended for the Crown that this court has no power to remit the 
case to the respondent for a fresh inquiry. It seems to me that even 
in that view of the law a fresh inquiry must be held once this court has 
set aside the order that is the subject of the appeal; for the proceedings 
upon the application cannot end at the point at which they would then 
be left, but must be continued by the Commissioner from that- point.

The learned crown counsel has cited the case of Pilcham ulhu v. Coni- 
■ m ission er  fo r  R egistration  o f  In d ia n  and P akistani R esid en ts1 as supporting 
his contention. The decision in that case, however, provides no answer 
to the present question. The question there was whether, in a case where 
the order that was appealed from was not shown to be wrong, this court* 
had the power to remit the case to the Commissioner to enable the 
appellant to supplement his case by adducing further evidence. That is 
different from the present question, which is whether, in a case where the 
order that is appealed from is set aside, this court can order a fresh 
inquiry. In my opinion, the appellate jurisdiction that is conferred on the 
court by section 15 of the Act necessarily involves a power to set aside 
the order that is appealed from; and such a power in turn implies a 
power to order the Commissioner to take any consequential steps which
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it may be necessary for him to take so that he may dispose of the applica
tion for registration. In P a ra m a siva m  v . Com m issioner fo r  R egistration  
o f  In d ia n  and P akistan i R e sid e n ts1 Gratiaen J. held, obiter, that this court 
lias the power and the duty to order a fresh inquiry whenever justice 
cannot be achieved by other means. With all respect, I agree with 
that view.

I nould set asido the order made by the deputy commissioner and 
order that a fresh inquiry be held in pursuance of section 0 (3) (a) of the 
Act, and I would order the respondent to pay the appellant Us. 105 
as the costs of this appeal.

Sixxktami'.v, J.—I agree.

O rder set asid e.
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