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ATCHUVELY MULTI-PURPOSE CO-OPERATIVE SOCIETY
LTD., Appellant, end S. BALASINGHAM, Rospondont

S. C. 106/67 (Inty.)—D. C. Jaffna, 268/

Co-operative Societies Ordinance, as amended by Act No. 27 of 1961—Scciion 534 (4)—
Enforcement of an award thercunder—Seizure and sale of defaulter’s dwelling
house—Validity—Di[fference, in exccution procecdings, between « deerce of
Court and an award made under the Co-opcrative Socicties Ordinance—Csvil
Procedure Code, as amended by Act No. 49 of 1958, s8.217, 213 (n).

When a sum of money due under an award mads under the Co-operative
Societies Ordinance is sought to be recovered in terms of tho provisions of
section 53 (4) of the Co-operative Societies Ordinance, the dwelling house
of the defaulter is liable to bho scized and sold in pursuance of the writ issued
to the Fiscal by the District Court. In such a case, the defaulter is not entitled
to the benefit of the proviso to the amended scction 218 of the Civil Procedure
Code beeause what is sought to be enforced 1s not a decree or order of a Court
but an award made under the Co-operative Societics Ordinance. Morecover,
according to scction 53 () of the Co-eperative Socicties Ordinance, the only
scctions of the Civil Procedure Code which are aspplieable to exccution
.proceedings relating to an award ave sections 226 to 207,

‘APPEAL from an ordor of the District Court, Jaflna.

A. C. Gooneratiie, Q.C., with 8. Sharsunanda. for the petitioner-
appeliant.
No appoarance for the rospondent-respondent.

Cur. ady. vult.

July 11, 1969. PaNDITA-GUNAWARDENE, J.—

The provision in the Co-oporative Socicties Ordinance which stipulates
for enforecemont of awards is Section 53\ (Co-operative Socicties (Amend-

ment) Aet 27 of 1964). . _ )

Seetion 533\ (4) empowers the Rogistrar upon an award being made in
the matier of a dizpute that a swn of money due by one party to another
has not been paid, to issue a cortificate to the District Court “ and the.
Court shali thereupon dircet a writ of execution to issue to the Fiscal
authorizing and requiring him to scize and sell all or any of tho property
movable and immovable of the defaulier, or such part thercof as he may
deem necessary for the recovory of such sum, and the provisions of scetions
226 to 297 of tho Civil Procedurc Cod: shall, mutatis mutandis, apply to

such seizure and sale .
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In this caso upon application mado to him under section 53A (4) the
learned Additional District Judgoe divected writ of oxceution to issue to
tho Fiscal for scizuro and sale of properties belonging to tho respondent
for default of paymont on the award. Pursuant to the Court’s diroction
tho Fiscal scized tho dwelling house of tho respondeit.

Theo rospondent’s contention is that in view of section 218 Civil Proce-
dure Code as amended by section 2 (2) of Act No. 42 of 1958, his dwelling
house is not liablo to seizurc and sale. The lecarned Additional District
Judge has accepted this contention and ordered that the property scized
bo released from seizure. Tho appellant, tho Aftchuvoly \Iulu Purpose

Co-opoerative Society Ltd., appeals from this Ordor.

Chap. 22 Civil Procedure Code deals with executions. Section 217
enacts, ‘“A decreo or order-of court.may command the person against

whom it operates—
(A) to pay money ;

(B)
(C) > not relevant

(D)

Under seciion 218 where the decree to pay moncy remains unsatisfied
the judgment-creditor is entitled to seize and sell, among others, the
" immovable property of the judgment.debtor. There .is howover the
proviso to this section which gives a list of items of property wiich shall
not be liable for scizure ov sale. By section 2 (2) of Act 49 of 1958, tho
dwelling housc of the judgment-debtor has been added to the list of

excepted property.

It has been argued for tho appellant that section 218 and its amend-
ment only applies to seizure and sale in enforcoment of a decreo or order of
Court ; that what is sought to bo onforced here is not a decree or order of a
~ Court but an award under tho Co-operativo Socictics Ordinance.

It would appoar to me that thero is substance in this argument. In
terms of scction 53A (4) of the Co-operative Socictics Ordinanco the Court
does not enter a decreo or make any order upon the award submitted to
it. The Court has no option but to direct that writ of exccution do issuo,
not upon a decree or order entered by Court but on the award filed boforo
it. In that view of the matter tho proviso to soction 218 cannot be said
to apply. It is pertinent to noto in this regard that section 53 A (4) (Co-
operative Societies Ordinance) expressly provides that sections 226 to 297
Civil Procedure Code shall apply. These would, thercforo, bo the only
soctions of the Civil Procedure Code in the Chaptor dealing with
‘¢ executions >’ which would becomo operative. They are sections which
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deal with, ¢ the duties of the Fiscalon receiving writ : modes of seizuro ”’;
“ claim to property scized : 7’ and ¢ sale of movable and immovable

_proporty : 7.

Had tho Legislature intended that the judgment-debtor be entitled
to tho benefit of the proviso to scction 218 Civil Procedure Cade in the
onforcement of an award under scction 53 A (4) (Co-operative Societies
Ordinance) it would, I expeet, havo so provided. In the absence of such
a provision I find mjysolf unable to agree with the order of the learned
Additional District Judge rcleasing the rospondent’s property from

scizuro. Tho order dirccting the TFiscal to releaso the property from

seizure 1s sot aside.

The appeal is allowed with costs.

SAMERAWICKRAME, J.—I agreo.

Appeal allowed.



