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Writ of certiorari — Necessary parties not made parties to the application —
Acquired rights being affected — Natural justice — Fair hearing

The petitioners sought to quash the (temporary) list containing the names of
the successful children published by the 1st réspondent and further sought to
compel the 1st respondent to constitute an interview board and to hold inter-
views afresh. '

It was contended that, the petitioners have failed to make the successful chil-
dren or their parents as parties to this application.

Held:

(i) It is vital that fairness demands that a person whose rights would be
adversely affected must be given an opportunity for a fair hearing. One
would not go to the merits of a case without hearing necessary parties.

Per Sripavan, J.,

“The law is concerned with public confidence in the administration of
justice; hence it is of paramount importance to ensure that individuals
feel that they have been given a fair hearing before a decision is
taken....”

APPLICATION for a writs in the nature of certiorari and mandamus.
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When the aforesaid application was taken up for hearing on
15.12.2003 learned State Counsel appearing for the respondents
raised a preliminary objection to the maintainability of this applica-
tion on the basis that the petitioners have failed to make the suc-
cessful children or their parents whose names appeared in the tem-
porary list published by the first respondent as parties to this appli-
cation.

The substantial relief sought by the petitioners is a writ of cer-
tiorari to quash the temporary list of successful children published
by the 1st respondent and a.writ of mandamus compelling the first
respondent to constitute an Interview Board and to hold interviews
afresh in terms of circular number 2003/03 dated 23.05.2003.

The objection of the learned State Counsel is that the relief
claimed by the petitioners, namely, quashing the temporary list of
successful children would affect their acquired rights and as such
the successful children or their parties should have been made par-
ties to this application. It is on this basis learned State Counsel
urged that this application must be dismissed in limine since the
petitioners have failed to make necessary parties as respondents
to this application.

A Court exercising judicial review has a duty to ensure that basic
principles of natural justice are followed and cannot negate or
breach it to the detriment of any party. In Farook v Siriwardena,
Election Officer (1) at 148 the Supreme Court observed thus:
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“There is another point, although it had not been previ-
ously raised namely, that T.K.Azoor who had been nom-
inated by the party as its new member of the Municipal
Council and whose rights are affected in these proceed-
ings had at no stage been made a party to the application
made to the Court of Appeal. This is itself is fatal to the
validity of the application.”

In Abayadeera and 162 others v Dr.Stanley Wijesundara, Vice
Chancellor, University of Colombo and another?) the petitioners
sought a writ of mandamus on the respondents to compel them to
hold the 2nd MBBS Examination only for students of the University
of Colombo. A three judge Bench of this Court observed that if a
mandamus is issued 115 students of the North Colombo Medical
College will be adversely affected and the failure to make them
respondents is fatal to the petitioners application.

In Muthusamy Gnanasambanthan v Chairman, REPIA and oth-
ers 3 the Supreme Court considered whether an authority whose
order is assailed must be made a party and held that the failure to
make REPIA a party was a fatal irregularity that would lead to a dis-
‘missal of the application.

The petitioners in paragraph 10 of the petition alleged that the
first respondent did not duly publish a temporary list of the suc-
cessful candidates and the reserve list till 27.09.2003. The petition-
ers were aware of the names of the successful candidates by
27.09.2003. The petitioners filed this application on 13.10.20083.
Accordingly, the petitioners had sufficient time to make the suc-
cessful candidates or their parents as parties to this application.
Even after the first respondent filed his statement of objections dis-
closing the names of successful students together with the names
and addresses of the parents, the petitioners never sought the per-
mission of Court to add the successful students or their parents as

parties to this application.

In the circumstances, the explanation tendered by the petition-
ers that this application has to be disposed of early as it involves
the question of admission of children to school cannot be accept-
ed. It is vital that fairness demands that a person whose right would
be adversely affected must be given an opportunity for a fair hear-
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ing. The conduct of the petitioners itself dis-entities them for the
relief they have prayed for. In any event, how does one go into the
merits of a case without hearing necessary parties? It is implied by
natural justice that no one ought to suffer any prejudice without giv-
ing first an opportunity of defending himself.

The right to legal representation is a part of natural justice. In
University of Ceylon v Fernando® at 233 where Lord Jenkins
equated natural justice with “elementary and essent/a/ principles of
fairness” and went on to say: )

“| find it difficult to say that legal representation before a
tribunal is an elementary feature of the fair dispensation
of justice. It seems to me that it arises only in a society
which has reached some degree of sophistication in its
affairs.”

In Schmidtv Secretary of State for Home Affairs(®) Lord Denning
M.R. suggested that the ambit of natural justice extended not
merely to protect rights but any “legitimate expectation” of which it
would not be fair to deprive - [a person] without hearing what he
has to say.

Accordingly, it is of fundamental importance that justice should
not only be done, but should manifestly and undoubtedly be seen
to be done. The law is concerned with public confidence in the
administration of justice; hence it is of paramount importance to
ensure that individuals feel that they have been given a fair hearing
-before a decision is taken.

The learned Counsel for the petitioner relied on the judgment of
Fernando, J. in Gamini Dissanayake v Kaleel () | do not think that
the decision in Kaleel's case can be applied to the present appli-
cation. The question whether necessary parties were before Court
was not considered in Kaleel’'s case. The petitioners in that appli-
cation were not given an opportunity to give any explanation before
the working committee. The Supreme Court held that all the issues
in that application relate to legal matters arising upon admitted
facts; expulsion had not yet taken effect and their validity is to be
decided by the Court.

Even though there is some “urgency” in disposing this applica-
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tion, the petitioners had ample time to make the successful stu-
dents or their parents whose rights would be affected as necessary
parties to this application. This the petitioners have failed to do.

For the reasons stated above | uphold the preliminary objection
raised by the ledarned State Counsel and dismiss the petitioners
application, in all the circumstances without costs.

FERNANDO,J. - ~ |agree.

Preliminary objection upheld;
application dismissed.

100



