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1937 Present: H e a r n e J. and Fernando AJ. 

F E R N A N D O et al. v. F E R N A N D O . 

88—D. C. Colombo, 483. 

Joinder of causes of action—Misjoinder of parties—Civil Procedure Code, 
ss. 14 and 36. 
Where two causes of action are joined in one action against two 

defendants, in one of which it is claimed that the defendants are jointly 
liable and in the other it is claimed that one defendant is solely liable,— 

Held, that there was a msjoinder of parties and causes of action. 
Kanagasabapathy v. JCanagasabai (25 N. L. R. 173) followed. 
London and Lancashire Fire Insurance Co. (18 N. L. R. 15) not 

followed. 
Held further, in such a case the Supreme Court may remit the action 

to the trial Court for such amendments in the pleadings as may enable 
the plaintiffs to regularize the proceedings. 

P L A I N T I F F S w h o are the ch i ldren of t h e first de fendant c l a i m e d 
that on d e e d N o . 3,004 of F e b r u a r y 17, 1885, t h e first d e f e n d a n t 

b e c a m e ent i t l ed to a n und iv ided half share of cer ta in proper ty subjec t 
to a fidei commissum in favour of h e r chi ldren. T h e first d e f e n d a n t 
inst i tuted a part i t ion act ion for th i s property in 1911, and decree for 
s a l e w a s entered. A t the sa l e t h e first de fendant p u r c h a s e d a d i v i ded 
block for -Rs . 41,600 and h a v i n g obta ined f rom Court a n order of credit 
for Rs. 24,870 be ing half the proceeds of sale rea l ized f rom t h e ent ire 
property, paid into Court the ba lance s u m of Rs . 16,730 and obta ined a 
certificate of t i t le in her favour for the said block. Plaint i f fs c la imed 
that by reason of these facts t h e first de fendant h e l d 2487/4160 shares 
of the said d iv ided block subject to the fidei commissum or a l t erna t ive ly 
in trust for the beneficiaries under t h e deed of 1885. 

In the a l ternat ive the plaintiffs s tated that the first de fendant 
f raudulent ly concea led from the Court the e x i s t e n c e of t h e fidei com
missum and obtained a decree l o r sale in the part i t ion act ion caus ing 
d a m a g e to the beneficiaries under the deed of 1885 to t h e e x t e n t of 
Rs. 24,870. T h e plaintiffs c la imed this s u m as d a m a g e s f rom t h e first 
defendant , the sa id s u m to b e dec lared subjec t to, t h e t e r m s a n d condi t ions 
set out in the d e e d of 1885 or a l t ernat ive ly in trust for the benefic iaries 
under the said deed. 

The plaintiffs further s tated that t h e first d e f e n d a n t f raudu lent ly and 
co l lus ive ly w i t h the second defendant in order to defeat t h e r ights of 
t h e plaintiffs gifted the said block in 1920 to t h e second defendant . 

T h e plaintiffs therefore p r a y e d — • 

(i.) For a declarat ion that the first a n d ^second de fendant s h o l d 
2487/4160 shares of t h e sa id land subjec t to t h e t erms , 
condit ions, and restr ict ions se t forth in t h e d e e d of 1885 or i n 
trust for the beneficiaries re ferred to in the said deed. 

(ii.) In the a l ternat ive for a dec larat ion that t h e s u m of Rs . 24,870 
w h i c h represented t h e half share of the proceeds of sa le b e 
he ld in trust b y the .first de fendant subject to t h e condi t ions 
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set out in the deed of 1885 or in trust for the beneficiaries u n d e r 
the said deed and that the first defendant be ordered to bring 
the said s u m into Court w i th in a fixed period, 

(iii.) In the. a l ternat ive that the first defendant be ordered to pay into 
Court a s u m of Rs. 24,870 as damages and that t h e sa id sum b e 
declared subject to the conditions set forth in the deed of 1885. 

The defendants pleaded that there w a s a misjoinder of parties and 
causes of action. The learned District Judge he ld that there w a s no 
misjoinder. The second defendant appealed from that order. 

H. V. Perera, K.C. (wi th h im Amarasekera, Weerasooria, and E. B. 
Wikramanayake), for appellant.—There is a clear misjoinder on the face 
of the plaint. T h e cause of act ion against the first defendant arises 
from the sale under the partit ion decree. The second defendant w a s 
no party to that. The cause of action against the second defendant 
is his assertion of t it le to the property. This cause of action does not 
touch the first defendant. There is not even a prayer to have the deed 
declared nul l and void in wh ich case the first defendant might b e a 
necessary party to an action brought for that purpose. , The plajntiffs 
cannot ge t over the difficulty by mere ly al leging that the de fendants 
are both l iable on all the causes of action. One must inquire w h e t h e r 
t h e y are l iable in law. Sect ions 14 and 36 of the Code must be read 
together. Under those sections t w o persons cannot be joined in one 
act ion in respect of more than one cause of action, unless the defendants 
are jo int ly l iable in respect of each cause of act ion. S e e Kanagasabapathy 
v. Kanagasabai \ The case of The London and Lancashire Fire Insurance 
Co. v. P. & O. Co." was wrong ly decided. D e Sampayo J. dissented and 
h is d issent ing judgment has been subsequent ly fo l lowed. See also 
Sivakaminathan v. Anthony'. If there is a misjoinder of parties and 
causes of action the action should be dismissed.- (Abrahams Singho v. 
Jayaneris'.) 

Hayley, K.C. (w i th h im D. W. Fernando), for plaintiffs, respondents .— 
T h e case of The London and Lancashire Fire Insurance Co. is a Ful l B e n c h 
decis ion and is b inding on this Court. It is none the less a three-Judge 
decis ion a l though there w a s a dissenting judgment (Appusingho v. 
Girigoris'.) This decision is made binding in all future cases by section 41 
of the Courts Ordinance. In any event the case w a s rightly decided. 
Otherwise the explanat ion to sect ion 35 w o u l d have no meaning. Cause 
of act ion is not the same as the relief c laimed. A plaintiff can c la im 
relief in the a l ternat ive on one cause of action. This point w a s special ly 
reserved for the considerat ion of three Judges in the Fire Insurance Case 
and the dec is ion in that case should be fo l lowed. 

H. V. Perera, K.C, in reply. C u r a d v y u U 

September 20, 1937. H E A R N E J.— 

This is an appeal w h i c h concerns a quest ion of al leged misjoinder o n 
w h i c h conflicting v i e w s h a v e been expressed by Judges of this Court. 
I shal l state in the first pla"ce w h a t appears to m e to be the l aw o n t h e 
subject . 

» ( 1923) 25 N. L. R. 173. 3 3 G.L.W. 51. 
» 1914) 18 N. L. R. 15. * 1* O. L. Rec. 121. 

v s 3 Bal. (N. C. ) 20. 
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Sec t ion 14, C. P. C , w h i c h dea ls w i t h t h e jo inder of part ies reads, " A l l 
persons m a y b e jo ined as de fendants against whorri t h e r ight to a n y 
rel ief is a l l eged to exis t , w h e t h e r jo int ly , several ly , or in the a l ternat ive 
i n respect of the s a m e cause of act ion . . . ." . There h a s b e e n 
n o difference of opinion that the sect ion justifies t h e jo inder of, for 
instance, t w o de fendants w i t h a c la im for rel ief in t h e a l ternat ive . 

Sec t ion 36, C. P . C , deals w i t h t h e jo inder of causes of act ion. I t 
e n a c t s that " Subjec t to the rules conta ined in t h e last sect ion, t h e 
plaintiff m a y uni te in t h e s a m e act ion severa l causes of act ion against 
t h e same defendant or the same defendants jo in t ly . . . ." . I n m y 
op in ion this sect ion, interpreted b y i tself m e a n s that , subject to t h e 
r u l e s in sect ion 35 as to c la ims w h i c h m a y b e - j o i n e d w i t h a sui t for t h e 
recovery of i m m o v a b l e property, w h e r e there are t w o de fendants a n d 
t w o causes of act ion, both defendants m u s t be jo in t ly in teres ted i n each 
o f the t w o causes of action. 

This is the v i e w w h i c h w a s taken in Kanagasabapathy v. Kanagasabai1 

and in the minor i ty j u d g m e n t in The London and Lancashire Fire Insur
ance Co. v. P. & O. Co.' 

If sect ion 14 and sect ion 36 are read together , as I th ink t h e y m u s t , 
t h e joint, several , or a l ternat ive l iabi l i ty of de fendants m e n t i o n e d in 
sect ion 14 m e a n s a joint , several , or a l ternat ive l iabi l i ty in respect of one 
or several causes of action, w h i c h cause or causes of act ion are u n i t e d 
in the s a m e suit against the s a m e defendants jo in t ly ,• in other words , 
w h i l e the cause or causes of act ion m u s t be jo int as to all defendants , 
the rel ief asked m a y be joint , severa l , or in the a l ternat ive . 

T h e quest ion that has exerc i sed m y m i n d is w h e t h e r w e are b o u n d 
b y the major i ty dec is ion in The London and Lancashire Fire Insurance 

-Co. v. P. & O. Co. (supra) w h i c h , according to the report, i s des ignated a 
F u l l B e n c h decis ion. In Kanagasabapathy v. Kanagasabai (supra) there 
w e r e t w o J u d g e s on ly w h o took t h e s a m e v i e w . It w o u l d appear 
that the dec is ion in The London and Lancashire Fire Insurance Co. v. 
P. 6- O. Co. w a s not a F u l l B e n c h decis ion. A t that t i m e there w e r e four 
J u d g e s and " a j u d g m e n t of three J u d g e s w h e n four J u d g e s cons t i tu ted 
a Ful l B e n c h is not a j u d g m e n t of the Ful l B e n c h " (Jane Nona v. 
Leo'). On the other hand e v e n if the decis ion in The London and Lanca
shire Fire Insurance Co. v. P. & O. Co. is to b e regarded m e r e l y as a 
t w o - J u d g e decis ion " i t is no t competent for a B e n c h of t w o Judges, to 
overrule a j u d g m e n t of t w o J u d g e s " (Jane Nona v. Leo.) w h i c h is w h a t 
the J u d g e s in Kanagasabapathy v. Kanagasabai (supra) did. In the difficult 
posi t ion in w h i c h w e find ourse lves , I h a v e dec ided to fo l low the t w o -
J u d g e decis ion w i t h w h i c h I agree. 

T h e plaint in the present case m a y h a v e b e e n framed v e r y differently. 
In the form, h o w e v e r , in w h i c h it has been framed it is bad for mis jo inder 
o n the authori ty of Kanagasabapathy v. Kanagasabai (supra.) T h e first cause 
of act ion is one on w h i c h it is c la imed that the first and second de fendant s 
are jointi.y l iable, and the second cause of act ion i s one on w h i c h it i s 
c la imed. r that the first defendant is so l e ly l iable. It w a s po inted out b y 
Counse l ;for thg appel lants that w h i l e the a v e r m e n t s in paragraphs 3, 4, and 

1 (1923) 25 N. L. R. 173. * (1914) 18 N. L. R. 15. 
3 (1923) 25 N. L. R. 241. 
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5 of the plaint gave rise, as it w a s c laimed, to a cause of action against the 
first defendant alone, t h e prayer asked for relief against the first and second 
defendants jointly. On the other hand whi l e , in regard to the alternative 
cause of act ion, fraud w a s al leged against the first defendant to wh ich 
i t w a s further al leged the second^ defendant w a s a party, relief w as 
c la imed against the first defendant only. I refer to the pleadings only 
for the purpose of indicating that it is possible that amendments m a y 
b e m a d e in t h e m w h i c h w o u l d enable the action to be brought w i t h i n 
the rules w h i c h regulate the bringing of actions. I fol low Sivakaminathan 
v. Anthony' in the order which I propose. 

I w o u l d a l low the appeal w i t h costs and w o u l d remit the case to the 
trial Court for the purpose of enabl ing the plaintiffs to make such 
application as they are advised to make . I need hardly add that t h e 
Judge's discretion in a l lowing or disal lowing any proposed amendment 
is comple te ly unfettered by this order. 

FERNANDO A.J .—I agree. 

Appeal allowed. 


