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Civil Procedure Code, sections 87(1),88 (2), 754(1) 754(2), and 754 (5)-Plaintiffs 
action dismissed-No appearance for plaintiff-Application to purge default 
dismissed-ls this order a judgment or an interlocutory order?
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HELD:

In applying the provisions of sections 87 and 88 to the facts o f the case, it is 
clear that a  direct appeal would lie and there was no provision in law for leave 
to appeal.

APPLICATION fo r leave to appeal from an order/judgm ent o f the District Court 
of Colombo.
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ANDREW SOMAWANSA, J. (P/CA)

W h e n  this application for le a v e  to a p p ea l w as  taken  up for inquiry counsel 
fo r th e  d e fe n d a n ts -re s p o n d e n ts  to o k  up  a  p re lim in a ry  o b jec tio n  to  th e  

m a in ta in a b ility  of th is  a p p lic a tio n  o n  th e  b a s is  th a t th e  o rd e r  d a te d

0 7 .0 5 .2 0 0 4  m a rk e d  X 1 2  w h ich  is th e  o rd e r a g a in s t w h ich  th e  p la in tiffs- 
p etitio n ers  a re  s e e k in g  le a v e  to  a p p e a l in th e  ins tan t a p p lica tio n , is an  

o rd e r re fu s in g  to se t a s id e  th e  ju d g m e n t d a te d  1 1 .0 9 .2 0 0 2  by w h ich  th e  

plaintiffs-petitioners action w a s  d ism issed  for defau lt in ap p e a ra n c e  in term s  

of S ec tio n  8 7 (1 )  of th e  C ivil P ro c e d u re  C o d e  an d  th a t th e re fo re  in te rm s  of 
S e c tio n  8 8 (2 )  of th e  C ivil P ro c e d u re  C o d e  th e  a fo re s a id  o rd er d a te d

0 7 .0 5 .2 0 0 4  m a rk e d  X 1 2  is lia b le  to  an  a p p e a l to  th e  C o u rt o f A p p e a l

O n  th e  a fo re s a id  p re lim in a ry  o b je c tio n  ta k e n  b y  th e  d e fe n d a n ts -  

re s p o n d e n ts  both p arties  a g re e d  to  te n d e r  w ritten  su b m iss io n s  an d  both  

p arties  h a v e  te n d e re d  th e ir w ritten  su b m iss io n s .
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T h e  re levan t facts a re  on  th e  com pletion  o f p lead ings th e  trial c o m m e n c e d  

a n d  on a n  o rd e r m a d e  b y  th is  C o u rt p ro c e e d in g s  o f th e  tria l w a s  s ta y e d .  

T h e re a fte r  th e  c a s e  h a d  b e e n  c a lle d  in th e  D is tric t C o u rt on  s e v e ra l  

o c c a s io n s  a n d  it w a s  fin a lly  fix e d  fo r  tria l o n  1 1 .0 9 .2 0 0 2  on  w h ich  d a te  th e  

p la in tiffs -p e titio n e rs ’ ac tio n  w a s  d is m is s e d  on th e  b a s is  th a t th e re  w a s  no  

a p p e a ra n c e  fo r th e  p la in tiff-pe tition ers . T h e  p la in tiffs -p e titio n e rs  so u g h t to  

s e t a s id e  th e  sa id  o rd e r o f d is m is s a l o f th e ir  ac tio n  on  th e  b a s is  th a t th e ir  

a tto rn e y -a t-la w  h a d  in a d v e rte n tly  ta k e n  d o w n  a  w ro n g  d a te  a s  th e  d a te  of 

th e  tria l. A t th e  co n c lu s io n  of th e  inq u iry  th e  le a rn e d  A d d itio n a l D is tric t 

J u d g e  b y  his a fo re sa id  o rd e r d a te d  0 7 .0 5 .2 0 0 4  m a rk e d  X 1 2  d is m iss ed  th e  

p la in tiffs -p e titio n e rs ’ ap p lica tio n .

It is co n ten d e d  by co u nse l fo r th e  p la in tiffs-petitioners th a t it is im p era tive  

fo r th e  p la in tiffs -p e titio n e rs  to  m a in ta in  a n  a p p lic a tio n  fo r le a v e  to  a p p e a l  

for th e  reaso n  th a t th e  o rd e r of th e  le a rn e d  A dd itiona l D istrict J u d g e  m a rk e d  

X 1 2  is b e in g  c h a lle n g e d  m a in ly  d u e  to  h is fa ilu re  to  c o n s id e r th e  a ffid av its  

of th e  p la in tiffs -p e titio n e rs  o n  th e  b a s is  th a t th e y  w e re  n o t c h a lle n g e d  a s  

p e r th e  p ro c e e d in g s  d a te d  2 9 .0 5 .2 0 0 3  a n d  th e  le a rn e d  A d d itio n a l D istric t 

J u d g e  h a s  to  b e  d ire c te d  to  m a k e  a n  o rd e r on  th e  b a s is  th a t th e  a ffid av its  

a re  u n c h a lle n g e d . In th e  c irc u m s ta n c e s  h e  su b m its  th a t it is im p e ra tiv e  fo r  

th e  p la in tiffs -p e titio n e rs  to  c h a lle n g e  th e  o rd e r of th e  le a rn e d  A d d itio n a l 

D istric t J u d g e  m a rk e d  X 1 2  b y  w a y  o f le a v e  to  a p p e a l ra th e r  th a n  a w a it  a  

fina l a p p e a l in th is  re g a rd . H e  fu rth e r  s u b m its  th a t d u e  to  th e  d is m is s a l of 

th e  p la in tiffs -p e titio n e rs ’ ac tio n  th e  in junction  g ra n te d  b y  C o u rt p re v e n tin g  

th e  d e fe n d a n ts -re s p o n d e n ts  from  o bs tructing  th e  p la in tiffs -p e titio ners  u se  

of th e  ro ad  w a y  h a s  a ls o  c o m e  to  a n  e n d  w h ich  c a n  c a u s e  unto ld  h ard sh ip  

to  th e  p la in tiffs -p e titio n e rs , if th e  p la in tiffs -p e tit io n e rs  w e re  to  a w a it  th e  

h e a rin g  of th e  fina l a p p e a l.

I a m  u n a b le  to  su b crib e  o r a g re e  th a t th e  a fo re s a id  re a s o n  su b m itted  by  

C o u rt w o u ld  e n title  th e  p la in tiffs -p e titio n e rs  to  p ro c e e d  w ith  th is  le a v e  to  

a p p e a l ap p lica tio n . A t th is s ta g e  it w o u ld  b e  usefu l to  co n s id e r th e  re le v a n t  

p ro vis ions of th e  C ivil P ro c e d u re  C o d e .

S e c tio n  8 7 (1 )  “W h e r e  th e  p la in tiff o r w h e re  both  th e  p la in tiff a n d  th e  

d e fe n d a n t m a k e  d e fau lt in a p p e a rin g  on  th e  d a y  fixed  fo r th e  tria l, th e  court 

sh all d is m is s  th e  p la in tiff’s ac tio n .
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(2 ) W h e re  a n  ac tion  h a s  b e e n  d is m iss ed  u n d e r th is S ec tion , th e  plaintiff 

sh a ll b e  p re c lu d e d  fro m  b ring ing  a  fre sh  ac tio n  in re sp ec t of th e  

s a m e  c a u s e  o f ac tio n .

(3) T h e  p la in tiff m a y  a p p ly  w ith in  a  re a s o n a b le  tim e  from  th e  d a te  of 

d is m iss a l, b y  w a y  o f p etition  s u p p o rte d  b y  a ffid av it, to  h a v e  th e  

d is m iss a l se t a s id e , a n d  if on  th e  h e a r in g  of such  ap p lica tio n , of 

w hich  th e  d e fe n d a n t shall b e  g iv en  n o tice , th e  court is sa tis fied  that 

th e re  w e re  reas o n ab le  grounds for the n o n -a p p e a ra n c e  of the plaintiff, 

th e  co u rt sh a ll m a k e  o rd e r se ttin g  a s id e  th e  d is m iss a l upon such  

te rm s  as  to  co sts  o r o th e rw is e  a s  it th in ks  fit, an d  shall ap p o in t a  

d a y  fo r p ro c e e d in g  w ith  th e  ac tio n  a s  from  th e  s ta g e  a t w h ich  th e  

d ism issa l fo r d e fa u lt w a s  m a d e .”

S e c tio n  8 8 (1 )  “N o  a p p e a l shall lie a g a in s t a n y  ju d g m e n t e n te re d  upon  

default.

(2) T h e  o rd er se tting  as id e  o r re fus ing  to se t as id e  th e  ju d g m en t e n te re d  

upon d efau lt shall b e  ac c o m p a n ie d  by a  ju d g m e n t ad jud icatin g  upon  

th e  fa c ts  a n d  sp ec ify in g  th e  g ro u n d s  upo n  w h ich  it is m a d e , an d  

sh all b e  lia b le  to  an  a p p e a l to  th e  C o u rt of A p p e a l.”

In th e  in s tan t ac tio n  th e  o rd e r d a te d  1 1 .0 9 .2 0 0 2  h ad  b e e n  m a d e  in 

te rm s  of S e c tio n  8 7 (1 )  o f th e  C ivil P ro c e d u re  C o d e  an d  th e  o rd e r d a te d

0 7 .0 5 .2 0 0 4  m a rk e d  X 1 2  h as  been  m a d e  in term s of S ection  8 8 (2 ) there fore  

th e  o rd e r m a rk e d  X 1 2  w a s  lia b le  to  a n  a p p e a l to  th e  C o u rt o f A p p e a l an d  

th e  re m e d y  so u g h t b y  th e  p la in tiffs -p e titio n e rs  is m is c o n c e iv e d  in law . In 

applying the provisions contained in Sections 8 7  and  8 8  of the Civil Procedure  

C o d e  to  th e  fa c ts  of th e  in s tan t ac tio n , it is c le a r th a t a  d irec t a p p e a l w ou ld  

lie from  th e  o rd e r m a rk e d  X 1 2  an d  th e re  w a s  no  provis ions in law  for le a v e  

to  a p p e a l a s  so u g h t b y  th e  p la in tiffs -p e titio n e rs .

Applicability  of S ection  8 8 (2 )  w a s  fully co n sidered  by th e  C ourt of A ppeal 

in th e  d ec is io n  in A. S. Sangarapillai and Bros. vs. KathiraveliJ'> w h e re in  

it w a s  h e ld  th a t a n  o rd e r m a d e  u n d e r S e c tio n  8 8 (2 )  o f th e  C ivil P ro c e d u re  

C o d e  g iv es  rise to  a  d irec t a p p e a l an d  not le a v e  to  a p p e a l. T h e  facts of that 

c a s e  w e re  a s  fo llow s : T h e  plain tiff filed  ac tio n  to  e je c t th e  d e fe n d a n t from
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c e rta in  s h o p  p re m is e s . O n  th e  s u m m o n s  re tu rn a b le  d a te  th e  d e fe n d a n t  

did not a p p e a r an d  th e  c a s e  w a s  ta k e n  up  ex parte a n d  th e re a fte r  ju d g m e n t  

an d  d e c re e  w e re  en tered  in fav o u r o f th e  plaintiff. A fte r th e  w rit w a s  ex ec u te d  

th e  d e fe n d a n t filed  a n  a p p lic a tio n  to  s e t a s id e  th e  ex parte ju d g m e n t  

e n te re d  a g a in s t h im  fo r d e fa u lt on  th e  g ro u n d  th a t s u m m o n s  w e re  not 

s e rv e d  on  h im . A fte r inq u iry  o rd e r  w a s  m a d e  se ttin g  a s id e  th e  ju d g m e n t  

e n te re d  a g a in s t th e  d e fe n d a n t fo r d e fa u lt of a p p e a ra n c e  a n d  a llo w in g  th e  

d e fe n d a n t to  file  a n s w e r  a n d  a ls o  re s to rin g  p o s s e s s io n  to  th e  d e fe n d a n t.  

A gainst this o rd er th e  plaintiff filed a  le a v e  to  ap p e a l app lication  an d  revision. 

C e rta in  p re lim in a ry  o b je c tio n s  w e re  ta k e n  to  th is  a p p lic a tio n  o n e  of w h ich  

w a s  th a t le a v e  to  a p p e a l is not a v a ila b le  a s  th e  o rd e r c o m p la in e d  of w a s  an  

a p p e a la b le  o rd e r a n d  th e re fo re  n o tic e  of a p p e a l sh o u ld  b e  file d . A t p a g e  

1 0 3  p e r S iv a  S e llia h , J :

“In th e  ins tan t c a s e  I a m  of th e  v ie w  th a t th e  d e te rm in a tio n  of 

th e  D is tr ic t J u d g e  m a d e  on 0 1 .0 9 .1 9 8 3  s e ttin g  a s id e  th e  

judgm ent en tered  against th e  defen d an t for defau lt of ap p e a ra n c e  

d u e  to  n o n -s e rv ic e  of s u m m o n s  an d  a llow ing  h im  to  file  a n s w e r  

is an  ‘o rd e r ’ m a d e  u n d e r S e c tio n  8 8 (2 )  of th e  C iv il P ro c e d u re  

C o d e  a n d  th a t d u e  to  th e  s p e c ia l p ro v is ion  c o n ta in e d  th e re in  

an d  th e  in-built s a fe g u a rd  p rovided  th e re b y  an d  co n s idering  th e  

te n o r of th e  ju d g m e n ts  of V a itilin gam , J an d  A bdul C a d e r, J an d

O . S . M . S e n e v ira tn e , J q u o ted  ab o v e , I hold th a t a  d irec t ap p e a l 

is p ro v id e d  fo r in th e  c irc u m s ta n c e s  a n d  th a t an  a p p lic a tio n  by  

w a y  of le a v e  to  a p p e a l d o e s  not lie”.

A gain  in Wijeyanayake vs. Wijeyanayakef2) th e  facts w e r e : th e  d e fen d an t  

m a d e  a n  a p p lic a tio n  to  se t a s id e  th e  e x p a r te ju d g m e n t  e n te re d  i n fa v o u r  

of th e  p la in tiff on  th e  g ro u n d  th a t s u m m o n s  h a d  n o t b e e n  s e rv e d  on h im , 

th e  le a rn e d  D istric t J u d g e  m a d e  o rd e r re fu s in g  to  se t a s id e  th e  ex parte 

ju d g m e n t a n d  d e c re e  a n d  a g a in s t th is  o rd e r th e  d e fe n d a n t p re fe rre d  a  

le a v e  to  a p e a l a p p lic a tio n  to  w h ich  a  p re lim in a ry  o b je c tio n  w a s  ta k e n  on  

th e  b a s is  th a t th e  re m e d y  s o u g h t b y  th e  d e fe n d a n t is m o s c o n c e iv e d  in 

law . A t p a g e  2 9  p e r  P a la k id n a r , J :
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“T h e  s e c t io n  r e fe r r e d  to  a b o v e  s e ts  o u t c le a r ly  a n d  

u n a m b ig u o u s ly  th e  right of a p p e a l g iv e n  to  a  p arty  in e ith e r  

e v e n t. T h e  o rd e r th o u g h  so  d e s c rib e d  is a c c o m p a n ie d  by  

ju d g m e n t ad jud ication  upon  th e  fac ts . T h u s  a n y  m isconception  

w ith  re g a rd  to  th e  a p p e a lib ility  of th e  o rd e r u n d e r S e c . 8 8 (2 )  is 

c le a rly  re m o v e d . It is a  fina l o rd e r a c c o m p a n ie d  b y  a  ju d g m en t  

dec id in g  th e  rights of th e  p arties  in a  co n c lu s iv e  w a y  w ith in  the  

c o n te m p la tio n  of th e  te rm  ju d g m e n t se t o u t in S e c tio n  7 5 4 (1 )  

of th e  C ivil P ro c e d u re  C o d e . A n  o rd e r as  in te rp re ted  in S ection  

7 5 4 (5 )  is a  fina l e x p re s s io n  of a n y  d ec is io n  ac tion  w h ich  is not 

a  ju d g m e n t. In th e  ins tan t c a s e  s ta tu te  re q u ire s  th a t th e  o rd e r  

h a s  to  b e  a c c o m p a n ie d  b y  a  ju d g m e n t a d ju d ica tio n  on th e  

fac ts . T h u s  it is c le a rly  a  ju d g m e n t a s  d e fin e d  in S e c . 7 5 4 (5 ) .”

T h e  right of a p p e a l is g iven  by th e  w o rd s  ‘shall b e  liab le  to  a p p e a l’ . T h u s  

o ne  ca n n o t c o n c e iv e  it to b e  an  o rd e r to a p p e a l from  w hich  le a v e  from  the  

C o u rt of A p p e a l sh o u ld  b e  first h ad  a n d  o b ta in e d  a s  se t out in S ec tio n  

7 5 4 (2 )  o f th e  C iv il P ro c e d u re  C o d e . T h e  re m e d y  so u g h t is th e re fo re  

m is c o n c e iv e d . In th e  c irc u m s ta n c e s  th e  re a s o n  a d d u c e d  by co u n s e l for 

th e  p la in tiffs -p e titio n e rs  c a n n o t o v e rrid e  th e  sp ec ific  p ro v is ions se t out in 

th e  C ivil P ro c e d u re  C o d e .

F o r th e  fo reg o in g  re a s o n s , irre sp ec tiv e  of th e  m erits  of this ap p lica tio n  

a s  th e re  is n o  s ta tu to ry  p ro v is ion s  fo r le a v e  to  a p p e a l a g a in s t th e  o rd e r  

d ated  0 7 .0 5 .2 0 0 5  m a rk ed  X 1 2  the instant application  cannot be m ain ta ined  

or p ro c e e d e d  w ith  a n d  h a s  to  b e  d is m is s e d . A c co rd in g ly  th e  ap p lica tio n  

fo r le a v e  to  a p p e a l m a d e  by th e  p la in tiffs -p e titio n e rs  is d is m iss ed  w ith  

co sts  fixed  a t R s . 5 0 0 0 .0 0 .

W IM ALACHANDRA, J. —  I a g re e .

Application dismissed.


