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S . 0 .  3 2 3 — M . C . V a v u n iy a , 26,17-1

A ppeal—Points of law—Certification—Form— Criminal Procedure Code, s. 340 (2) and
Schedule I I ,  Form 12.

•Sentence—First offender—"  Deterrent punishment

(i) The accusod ap p e llan t h a d  no  r ig h t o f  appeal e x cep t On a  m a t t e r  o f  law .
' T he p e titio n  o f appeal, in  w hich  th e  grounds of appeal w ere a ll g ro u n d s  o f  law , 
bore a  certificate b y  a  p ro c to r  in  these  term s :—  “  I  c e r tify  t h a t  th e  p o in ts  o f  

:law raised in  th is p e ti t io n  o f  app ea l a re  fit m a tte rs  fo r  a d ju d ic a tio n  b y  th o  
Suprem e Court

Held, th a t  th e  c ertifica te  com plied sufficiently w ith  th e  re q u ire m e n ts  o f  sec tio n  
’340 (2) o f  th e  Crim inal P ro ced u re  Code a lthough  i t  d id  n o t  follow  tlie  v e ry  w ords 
■ o f  th e  prescribed F o rm . • ■ •. x

(ii) Sentence o f  im p riso n m en t passed  a s  “  d e te rren t p u n ish m e n t ”  ' o n  a  
£ r s t  offender a lte red  to  one o f  fine.
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j / \ .P P E A L  from  a  judgm ent o f the M agistrate’s  C ourt, V avun iya ..

C o lv in  i f .  d e  S i lv a ,  'with K .  S h in ya  and H . D .  T h a m b ia h , for the- 
accused  appellan t. ■

3 1 . 3 1 . K u m a ra k u la s in r jh a m , for tho respondent.

C u r. a d v . v u lt:

A pril 21, 1955. G it n a se k a e a , J .—

T h is is  an  ap p ea l from  a conviction on a charge o f  w ilfu lly  obstructing- 
an officer o f  a  to w n  council in the performance o f  h is d u ty , an  offence 
punishable under sectio n  236 o f the Town Councils O rdinance, X o. 3 o f  
1946.

T h e  sen ten ce p a ssed  o n  th o  appellant was one o f  rigorous im prisonm ent 
for one m onth , an d  therefore, in term s o f section  335 o f  the Criminal 
Procedure Code, h e  h a s  no right of appeal excep t upon  a  m atter o f  law . 
T he learned cou n sel for tho respondent objected  to  th e  hearing o f the- 
appeal on th e  grou n d  tha*-- i t  did not com ply w ith  th e  provision  in  section  
340 (2) th a t  w here th e  appeal is on a m atter o f  law  “ th e  p etition  shall- 
contain  a s ta te m e n t o f  the m atter o f law  to  bo argued  and  shall beai~ 
a  certificate b y  an  a d voca te  or proctor th a t such  m a tter  o f  law  is  a  fit 
question  for ad ju d ication  by the Supreme Court ” . T h e p e titio n  contains- 
several grouuds o f  la w  and bears a certificate b y  a  proctor in  tliese- 
term s :—

‘■‘ I  certify  th a t  th o  points o f law  raised in  th is  p etition  o f appeal' 
are fit m atters for adjudication by the Suprem o C ourt. ”

I t  w as contended  for th e  respondent th a t th is  certificate is insufficient 
for th e  reason th a t  i t  fa ils  to  specify tho grounds o f  appeal to  which it  ■ 
applies and is  n o t  in  th e  prescribed form, which reads :—

“ I  certify  th a t  tho  m atters o f law  stated  in  th e  . . . . ground,
o f  appeal is  a  f it  question  for adjudication b y  th e  Suprem e C ourt.”

I n  support o f  h is  ob jection  Mr. K um arakulasingham  cited  th e  cases oF  
B r u in  v . W 'ijesinyhe  1 and T h e A d d itio n a l C on tro ller o f  E sta b lish m en ts  
v . L e w is  2. In  tho form er case what w as certified w as ‘''the m atter of  
law  in  the p e titio n  o f  appeal ” , but there were ” four th in gs stated  in  
tho p etition  o f  ap p ea l as i f  th ey  were m atters o f  la w  ” . I t  w as thu s not 
possib le to  d istin gu ish  th e  m atter that was certified from  the three that  
were n ot, and  S ch neider J . held that the- certificate w as so  vague th a t it  
cou ld  n o t be regard ed  as satisfying the requirem ents o f  th e  Criminal 
P rocedure Code. I n  tho present case it  is  n o t d ifficu lt to  id en tify  the  
m atters w hich arc th e  subject o f the certificate, for th e  grounds o f  appeal 
are all grounds o f  la w  and the certificate relates to  a ll o f  them . In  
L e w is ’s  C ase  tho  certificate , which relates to  “ the m a tters ot law  sta ted  ” 
in  th e  p etition , is  sim ilar  to  the certificate in  th e  p resen t caso ; but it  is- 
n o t eq u a lly  ea sy  to  ascerta in  which o f the grounds o f  ap peal were regarded  
b y  th e  proctor w h o  sign ed  tho certificate as grounds o f  law , and  therefore;
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which o f them  w ere covered  b y  th e  certificate. T h e r e su lt  o f  th o  d e 
parture from th e prescribed  form  in  th a t case w as th a t  in  e f fe c t  th ere  w as  
n o  such certificate a s  is  requ ired  b y  tho  Code. I t  is  tru e th a t  B a sn a y a k o  J . 
points out th at th e  prescribed  form  requires th a t tho  g ro u n d s  o f  ap p ea l 
should  be sta ted  in  co n secu tiv e ly  num bered paragraphs a n d  th a t  tho  
certificate should specificallj' refer b y  its  num ber to  th e  g ro u n d  o f  ap peal 
in  which the m atter  o f  law  to  be argued is sta ted  ; bu t I  d o  n o t  u n d erstan d  
him  to  im ply th a t a  certificate  th a t  d ocs not follow  th is  fo rm  to  th o  le tter  
is  necessarily bad, ev e n  th ou gh  it  m a y  sta te  clearly w h a t  are  th o  variou s  
mat ters o f  law  th a t are certified . In  T h e  P o lice  Officer, D o n d r a ,  v .  B a b a n ,1 
which is cited  in  L e w is 's  C a se , tho p etition  contained  s e v e n  gro u n d s o f  
appeal, o f  which o n ly  ono raised  a m atter  c f  law , b u t th e  p ro c to r  certified  

that the abovo m at tors o f  la w  sta ted  in th is p etition  aro f it  a n d  p roper  
for tho consideration o f  th e  H onourable th e  S uprem e C ou rt ” . J a y a -  
wardenc .A. J . p o in ted  o u t th a t  th e  certificate w as “ n o t  r e g u la r ”  and  
that it  “ should refer sp ec ifica lly  to  tho ground w hich  em b o d ie s  th e  p o in t  
o f  law raised ”, and  he sent- tho ease hack for tho p ro cto r  t o  s ta te  w h at  
the paragraphs w ere w hich  con ta ined  the m atters o f  la w  certified . In  
the present case th e  in form ation  could  he obtained  from  th e  p e t it io n  i t 
se lf  ah hough the certificate  d id  n o t fo llow  the very  w ords o f  th e  prescribed  
form . I  therefore overru led  (h e  prelim inary o b jectio n  a n d  h ea rd  th e  
appeal.

Tho facts g iv in g  rise to  th e  prosecution  o f  th e  a p p e lla n t  
are as fo llo w s:—  On th e  IS th  Septem ber 1053 th e  C hairm an  
o f  the Town C ouncil o f  Y avun iya , issued to  th e  co m p la in an t  
respondent, w ho is  th e  cou n cil’s  distraining officer, a  d istress  
warrant in  th e  prescribed  form  for th e  reco v ery  o f  certa in  
sum s shown in  th e  schedu le to  th e  warrant as d u e  fro m  certa in  
persons as arrears o f  ra tes in  resp ect o f  certain p rem ises. T h e  ap p e lla n t  
was one o f  the persons n am ed  in  th e  schedule as d efau lters a n d  a  sura o f  
Its. 1 6 0 '3 0  was sh ow n  as due from  h im  as rates for th e  y e a r s  1950 , 1951 
and 1952, and th e  1st an d  2n d  quarters o f  1953. T h e r e sp o n d en t w en t 
on the sam e d a y  to  th e  prem ises in  question, w hich w ere o cc u p ie d  b y  th e  
appellant, and dem anded  p a y m en t o f  the sum  for th e  r e c o v e r y  o f  w liich  
the warrant had  been  issued . T he appellant refused  t o  p a y  a n d  th e  
respondent thereupon to k l h im  th a t h e  would seize h is m o v a b le  p ro p erty . 
Then the village head m an , w ho had  accom panied th e  r e sp o n d en t, p o in ted  
out a chair th a t w as in  th e  p rem ises as the ap pellan t’s p ro p er ty , a n d  th e  
respondent seized  it .  T h e ap p ellan t snatched th e  ch a ir  a n d  sa id  th a t  
he would n o t le t  h im  se ize  a n y  property. The o b str u c tio n  com p la in ed  
o f  consisted in  th is  con d uct.

The appeal w as p ressed  on  tw o  grounds, one o f  w h ic h  w a s  th a t  tho  
warrant w as illega l for th e  reason  th a t  the council h a d  fa ile d  t o  n o t ify  to  
the appellant th e  d ecision  u pon  an  objection  taken  b y  li im  t o  th o  a sse ss 
m ent o f  the prom ises, an d  th e  other w as th a t there is n o  e v id e n c e  th a t  the  
property seized  w as p ro p erty  liab le  to  be seized . S e c t io n  179  o f  th e  
T ow n Councils O rdinance p rov id es th a t  the assessm en t o f  a n y  im m o v a b le  
property for th e  purpose o f  a n y  ra te  under th a t O rdinance sh a ll,  w ith  th e  
necessary m odifications, bo m ade in  th e  m anner p rescr ib ed  b y 'se c t io n  117 

1 (192-3) 25 X . L. li . 155.
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o f  th e  M unicipal Councils Ordinance (now section  235 o f  the M unicipal 
C ouncils Ordinance, N o . 29 o f 1947) w ith  respect to  im m ovable property  
w ith in  m un icipa l'lim its, and all the provisions o f  th a t section, together  
w ith  th ose  o f  section  1 IS (now  section 242 o f Ordinance N o. 29 o f  1947), 
am on g  other section s, shall, w ith  t-lio necessary m odifications, apply  w ith  
respect to  every  such assessm ent made for tlie purposes o f  the T ow n  
C ouncils Ordinance. Sect ion 235 (7) o f Ordinance N o . 29 o f 1947 provides 
am ong other th ings that when any objection to an assessm ent is d isposed  
o f th e  council shall cause th e  decision thereon to  be notified to the objector. 
S ection  242 provides th a t no m ovable property found in  any prem ises in  
resp ect o f w hich  an y  ra tes m ay be due shall bo. seized  for any arrears of 
ra les beyond  tw o quarters n ext preceding such seizure, unless the m ovable 
property  belonged to  a person who was the owner or jo in t owner o f  the  
prem ises a t tire tim e th e  arrears beyond such tw o quarlers accrued and  
becam e due. or unless such m ovable properly belongs to any pf-rson who 
has occupied  the prem ises when these arrears accrued and becam e due. 
T h e tw o  grounds o f appeal that were pressed were based on these two  
p rovisions o f  Ordinance N o . 29 o f 1947.

A ccording to the ev idence that lias been accep ted  by the learned  
m agistrate, n otice o f the assessm ents in respect o f  each  o f the years 1950 
to  1953 w as did}' served  on the appellant- and he objected  only to  th e  
assessm en t in  respect o f  1950. There is no evidence that the decision on 
th is ob jection  w as n o t notified to him . The d istress warrant is regular 
on th e  face o f  it  and there is no evidence to rebut the presum ption th a t it 
w as va lid ly  issued . T he contention that the warrant is illegal m ust 
therefore be rejected .

In  th e  course o f his argum ent on this point D r. dc S ilva also sought to 
m ainta in  th a t there w as no proper inquiry, in  the sense o f  an inquiry that  
satisfied  th e  requirem ents o f  the law, into the appellant's objection to  the  
assessm en t. B u t th is is n ot one o f the m atters o f  law covered b y  the 
proctor’s certificate and therefore it  does not raise a question for decision  
in  th is appeal.

A s regards the other ground of appeal that was argued, there was 
sufficient evidence, in  m y  opinion, to prove that the chair th a t w as 
se ized  w as th e  appellan t's property and that the appellant was in occu 
p a tion  o f  th e  prem ises w hen the arrears o f rates beyond  two quarters next- 
preced ing th e  seizure accrued and became due. W hen the respondent 
to ld  th e  appellan t th a t  lie w ould seize his m ovable property and th e  h ead 
m an  p o in ted  ou t th e  chair for seizure and it was seized  the appellant did  
n ot d en y  th a t it  w as h is property. N or did iie sa y  a t the trial th a t it 
w as not h is property. Moreover, as the learned m agistrate p o in ts out, 
i t  was found  in  prem ises occupied by the appellan t. A ccording to  the  
resp ond en t’s ev idence the appellant was in  occupation  o f the prem ises in 
q u estio n  throughout th e  period 1950 to 1053, and  the respondent h im 
se lf  served  on h im  all th e  notices o f assessm ent in respect o f those years.

I  see no reason to  interfere w ith the conviction-

T h e m axim u m  p un ish m ent for the offence is a- fino o f  lf s . 50 or im prison, 
m en t o f  e ith er  descrip tion  for three m onths. T h e learned m agistrate  
h as ta k en  th e  v iew  th a t deterrent punishm ent is desirable because
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several eases h a v e  re c e n t ly  been  brought beforo h im  w h ere th e  co n sti
tu ted  au th ority  o f  th e  T o w n  Council had  been  ch a llen g ed  B u t  th e  
appellant h im self is  a p p a ren tly  a first offender an d  h is  o w n  a c t  o f  ob stru c
tion  w as not a ccom p an ied  b y  a n y  aggravating  c ircu m sta n ces . W ith  all 
respect to  (lie  learn ed  m agistra te  it  seem s to  m o th a t  th e  ea se  is  n o t one 
that calls for a sen ten ce  o f  im prisonm ent to  bo p assed  on  a first offender 
in  order to  d eter  o th ers from  com m ittin g  sim ilar o ile n e cs . I  se t  aside  
I lie scutcnco passed  b y  th e  learned m agistrate and  I  se n te n c e  t ho ap pellan t  
to  a  fino o f  R s. 30  or tw o  w eeks’ rigorous im p rison m en t in  d e fa u lt  o f  
paym ent o f  th e  lino. S u b ject to  this variation  in th e  s e n te n c e  th e  appeal 
is dism issed.

C o n v ic t io n  a ffirm ed .

Salience varied.


