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P r e s e n t : W o o d R e n t o n J . a n d E n n i s J . 

T H E C O L O M B O E L E C T R I C T R A M W A Y C O . v. T H E 
A T T O R N E Y - G E N E R A L et al. 

63—D. G. Colombo, 31,840. 

Action against the Crown for damages arising out of tort—Not maintain
able—Action against the " Government of Ceylon -'—Action against 
servants of the Crown for damages for wrongful acts done by them— 
Roman-Dutch law—How much of it was introduced into Ceylon. 
The Crown cannot be sued in tort in Ceylon. 
The plaintiff company sued the Attorney-General of Ceylon and 

Messrs. Cole Bowen and Bake well , engineers in the employment of 
the Government of Ceylon, for a declaration that the plaintiff 
company h a d a right t o navigate i ts boats on the Beira lake, 
Colombo; for an injunction restraining the defendants from 
further obstructing the navigation and t o remove the present 
obstruct ion; for damages, R s . 8,250, u p t o date of act ion, or in 
the alternative R s . 300,000 b y w a y of compensation or damages in 
l ieu thereof. 

Held, tha t the plaintiff company could n o t maintain the act ion 
as i t was one of tort . 

W O O D R E N T O N J . — T h e appellants might perhaps have avoided 
the objection that their act ion was one of tort b y striking out their 
allegation that the acts of the respondents were wrongful and -
unlawful and the c laim for damages , and praying only for a 
declaration of t i t le . B u t this t h e y have expressed n o will ingness 
t o do . 

Courts have gradually enabled the subject in Ceylon t o obtain 
b y action against the Crown the relief that the subject in England 
obtains b y petit ion of right, but nothing more. 

A n action of tort i s not maintainable against the " Government 
of Ceylon." 

W O O D R E N T O N J . — I a m unable to regard as serious the conten
tion that the Government of Ceylon can be treated as . if i t were a 
statutory corporation, such as the Municipal Council of Colombo, 
entirely distinct from, and entit led t o none of the immunit ies of, 
the Crown. 

E N N I S J . — I n any case in which the Crown in = Ceylon could be 
sued there i s n o material distinction between the terms " Govern
m e n t of Ceylon " and " Crown." 

W O O D R E N T O N J . — T h e appellants might , if t h e y h a d chosen 
t o d o s o , have sued the second and third respondents a s individuals 
for any unlawful and wrongful act committed b y t h e m , even 
although they had only acted on behalf or b y the authority of the 
Crown. 
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1018. E N N I S J.—Obiter, individual members of the Government are 
not liable in damages for acts done b y them in the ordinary course 
of their duties and in obedience t o the orders of the Government, 
which are not necessarily or manifestly unlawful. 

E K N I S J . — T h e Roman-Dutch law which prevails in Ceylon i s n o t 
the entire bulk of that law, but only so much of that Dutch common 
law as can be shown t o be applicable, or of the Dutch statutory law 
as oan be shown t o have been specially applied. 

W o o p R E N T O N J . — I t i s well settled in Ceylon that if any rule of 
the Roman-Dutch law is found t o be inconsistent wi th the wel l 
established practice of the Colony, the reasonable inference is that 
i t w a s never introduced in to Ceylon. 

P P E A L from a j u d g m e n t of the Distr ict J u d g e of Colombo 
x 1 ( H . A . L o o s , E s q . ) . T h e facts appear sufficiently from t h e 
j u d g m e n t . 

Bawa, K.G., de Sampayo, K.G., H. J. G. Pereira, Drieberg, and 
Hayley, for t h e plaintiffs, appe l lants .—This i s not a n act ion in tort . 
E v e n i f t h e act ion i s o n e of tort, t h e act ion i s mainta inable against 
t h e Crown. I n conquered countries t h e l a w s remain i n force unt i l 
a l tered b y t h e conqueror (6 Huhbury 421). U n d e r t h e R o m a n and 
R o m a n - D u t c h l aw e v e n act ions ex delicto lay against t h e F i s c . 
Counse l c i ted Van Leeu, Kotze I., p. 12, note (h); Dutch Consul
tations, bk. 4, p. 123; Bort's Domain, XVI. Decl., s. 1; Voet, 1, 3, 
15; 2, 4, 11; 6, 1, 23; 18, 4, 8; 43, 16, 5; Nathan, vol. I., pp. 406 
and 407; Nathan, vol. I., p. 38; Perezius, bk. 10, tit. 1, sec. 46. 

T h e ac t ions w h i c h lay against the F i s c c a n n o w b e brought 
against t h e Attorney-General . T h e Proc lamat ion of September 
2 3 , 1799, h a s express ly conserved the R o m a n - D u t c h l aw in all 
m a t t e r s . 

I n a conquered or ceded colony n o branch of t h e royal prerogative 
i s in force u n l e s s i t i s a necessary inc ident of sovereignty, or un les s 
i t could b e regarded a s a cont inuat ion of t h e prerogative of t h e 
conquered or ceding power. 

T h e m a x i m t h a t " t h e K i n g can do n o wrong " does no t apply t o 
Ceylon . U n d e r t h e R o m a n - D u t c h law there i s no such prerogative. 

W h e r e t h e c o m m o n l aw is n o t the E n g l i s h law, t h e prerogative 
of t h e King is n o t t o b e decided on t h e principles of E n g l i s h l aw . 
T h e Crown D e b t s Ordinance would b e unnecessary in Ceylon if t h e 
E n g l i s h prerogatives are in force in Ceylon . T h e prerogative 
nullum tempus occurit regi does n o t apply to Ceylon, though it i s a 
prerogative of t h e K i n g . 

There are several Ordinances introducing t h e E n g l i s h l aw in 
several mat ters , and n o t o n e of t h e Ordinances refers t o the 
prerogat ives of t h e King . 

I t i s n o t right t o s a y t h a t t h e Crown c a n b e s u e d o n contract and 
n o t i n tort . 
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I f t h e E n g l i s h prerogat ive a s t o i m m u n i t y of t h e Sovere ign f r o m 
be ing s u e d ex i s t s in Cey lon , i t o u g h t t o b e h e l d t o ex i s t i n i t s ent i re ty . 

I t h a s b e e n h e l d i n a series of oases t h a t t h e Cro w n cou ld b e s u e d 
o n contract or for v indicat ion of t i t l e . I t i s i l logical t o concede 
t h e s e act ions a n d t o ho ld t h a t a n ac t ion i n tort d o e s n o t l i e . 

Sec t ions 4 5 6 et seq. of t h e Civil Procedure Code d o n o t p lace a n y 
l imi tat ion o n t h e right of t h e subjec t t o s u e t h e Crown. T h e t e r m 
" act ion " is d e n n e d in t h e Code a s a proceeding for t h e p r e v e n t i o n 
or redress of a wrong. T h e t e r m " c a u s e of ac t i on " i s d e n n e d as 
t h e wrong for t h e prevent ion or redress of w h i c h a n ac t ion m a y b e 
brought , and inc ludes t h e denial of a r ight , t h e refusal t o fulfil a n 
obl igat ion, t h e n e g l e c t t o per form a d u t y , and t h e inf l ict ion of a n 
affirmative injury. S e c t i o n s 4 5 6 et seq. d o n o t draw a n y d i s t inc t ion 
b e t w e e n act ions ex delicto a n d ex contractu; a n d t h e t e r m s " a c t i o n " 
and " c a u s e of a c t i o n " inc lude all k inds of ac t ions , inc lud ing ac t ions 
ex delicto. T h e Code m u s t , therefore, b e t a k e n t o h a v e recogn ized 
t h e r ight of t h e subject t o bring a n ac t ion e v e n in tort a g a i n s t t h e 
Crown. 

Judic ia l op in ion i s n o t qu i te u n a n i m o u s o n t h e ques t ion w h e t h e r 
t h e Crown c a n b e s u e d in tort . I n Newman v. Queen's Advocate 1 

Clarence J . t h o u g h t t h a t an act ion w h i c h w a s one of tort b a s e d o n 
a contract w a s ma in ta inab le aga ins t t h e Crown. I n Sanford v. 
Waring 2 and in Le Mesurier v. Layard 3 B o n s e r C .J . w a s inc l ined 
t o t h e opinion t h a t t h e Crown c a n b e s u e d i n tort in C e y l o n . C o u n 
se l a l so c i ted Simon Appu. v. Queen's Advocate* Fraser v. Queen's 
Advocate,3 Don Hendrick v. Queen's Advocate,3 Attorney-General of 
the Straits Settlements v. Wemyss,7 Farnett v. Bowman.3 

I f s ec t ion 117 of Ordinance N o . 11 of 1868 ind ica te s a w a i v e r of 
t h e prerogative of t h e Crown, there i s n o reason w h y t h e w a i v e r 
shou ld b e restr icted t o ac t ions ex contractu a n d n o t e x t e n d e d t o 
ac t ions ex delicto. 

E v e n if t h e ac t ion is o n e of tort , and e v e n if t h e ac t ion i s n o t 
ma in ta inab le against t h e Crown, i t i s m a i n t a i n a b l e aga ins t t h e 
" G o v e r n m e n t of C e y l o n . " T h e " G o v e r n m e n t of C e y l o n " c a n n o t 
c l a i m .all t h e prerogat ives w h i c h t h e Crown p o s s e s s e s . Counse l 
c i ted Fraser v. Queen's Advocate3 In re Holmes." • 

T h e present ac t ion is n o t a n ac t ion in tort . I t i s a n ac t ion i n 
t h e n a t u r e of an ac t ion for dec larat ion of a r ight , for a n in junc t ion 
and c o m p e n s a t i o n . Plaint i f fs , as m e m b e r s of t h e publ ic , bring t h i s 
act ion t o v ind ica te a publ ic r ight of n a v i g a t i o n over t h e lake , o n 
t h e foot ing t h a t t h e interrupt ion of t h e right of n a v i g a t i o n h a s 
c a u s e d t h e m spec ia l d a m a g e . A n ac t ion for dec larat ion of t i t l e i s 
usua l ly b a s e d u p o n a wrong or a t o r t — t h e wrongfu l ous ter . B u t , 

i (1884) 6 S. C. C. 29. 5 (1888) Bam. 6848, 816. 
s (1896) 2 N. L.~B. 361. • (1881) 4 S.C. C. 76. 
» (1898) 3 N. h. B. 221. 7 Q888) j» A. C. 197. 
* (1884) 9 A. C. 586. » (1887) 12 A. C. 648. 

1 (1861) 2 J. &. B. 527. 
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neverthe less , t h e act ion rei vindicatio h a s been permitted against 
t h e Crown. Counsel c i ted S t . James and Pall Mali Electric 
Lighting Co. v. Bex,1 Ranhamy v. Wijehamy.2 

I n any case the act ion can b e mainta ined against the second and 
third defendants , w h o cannot plead any i m m u n i t y from being sued . 
T h e m a x i m t h a t " t h e King can d o n o w r o n g " cannot b e pleaded 
b y t h e servants of t h e King as a shield for their i l legal ac t s . 
Counsel c i ted Raleigh v. Goschen.3 

T h e publ ic h a v e acquired a right t o use t h e lake and t h e shores . 
T h e Crown h a s n o t i t le t o t h e bed of t h e lake. Counsel c i ted' 
Simpson v. Attorney-General,1 Marshall v. Ulleswater Company.3 

T h e G o v e r n m e n t h a s dedicated the lake t o t h e public by i t s 
Proc lamat ion of October 2 3 , 1848. 

Sec t ion 6 6 of Ordinance N o . 10 of 1861 indicates the procedure t h a t 
i s t o b e fo l lowed by t h e Crown "when i t desires to alter an ex is t ing 
thoroughfare or lake . T h a t procedure w a s not fol lowed here. T h e 
ac t s compla ined against were ultra vires. 

T h e ev idence s h o w s t h a t t h e lake h a s been used b y t h e public 
from t i m e immemoria l , and t h a t it is not the exclus ive property of 
t h e Government . T h e public h a v e acquired rights over the lake . 

Garvin, Acting S.-G.(vnth h i m Akbar, C.C.),ior the re spondent s .— 
T h e passages cited do not bear o u t t h e proposition t h a t t h e Crown 
could b e sued in tort under the R o m a n - D u t c h law. T h e passage 
c i ted from 1 Nathan 406 and 407 does not support this proposit ion. 
T h e original passage from Voet 43, 16, 5, indicates that t h e act ion 
there referred t o w a s created b y s ta tute . T h e word u s e d is 
" statuendum." S e e Casie Chi t ty ' s translat ion. T h e statutory 
l a w s of H o l l a n d m u s t be s h o w n t o have b e e n special ly 
appl ied in t h e co lonies ; otherwise such l a w s do n o t apply t o the 
co lonies . r S e e Karonchihamy v. Angohamy* Silva v. Balasuriya.7 

T h e passage in Voet 18, 4, 8 (Berwick 96) i s n o t an authority 
for t h e plaintiffs' content ion . T h e act ion there referred t o w a s 
g iven a s an ac t of grace t o a person w h o s e lands were transferred by 
t h e F i s c in v i e w of t h e doctrine of t h e R o m a n - D u t c h law t h a t sa les 
by t h e F i s c w e r e indefeasible . Th i s doctrine w a s not introduced i n t o 
C e y l o n ; and t h e act ion w a s g iven t o t h e subject as an act of grace.. 

There is no th ing t o show that t h e passage from the Dutch Consul
tations refers t o an act ion in tort . T h e passage in Bort on Domain: 
refers t o d i sputes as regards regalia, and not t o act ions in tort . 

There are "three decis ions of t h e Ful l B e n c h which h a v e he ld t h a t 
t h e Crown cannot b e sued in tort. S e e Eraser v. Queen's Advocate,' 
DM Hendrick v.Queen's Advocate,* Newman v.Queen's Advocate.1* 

1 (1904) 90\L. T. N. S. 344. « (1901) 8 N. L. R. 1, at page 19. 
» (1913) 14 N. L. R. 175. » (1911) 14 N. L. R. 452. 
3 (1898) 1 Ch. 78. * (1888) Ram. 63-68, 316. 
* (1904) A. C. 476. 8 (1881) 4 S. C. C. 76. 
» (1871) L. R. 10 Q. B. 166. 1 0 (1883) 6 S. C. C. 29. 
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1818. Ordinance N o . 5 of 1885 and t h e Ordinance N o . 11 of 1868 ( sec t ion 
117) did n o t m a k e a waiver in favour of the ' subjec t a s t o any part 
of t h e royal prerogative . A pract ice h a d grown u p i n Cey lon of 
su ing t h e Crown i n certain c a s e s w h e r e in E n g l a n d a pe t i t i on of 
right l a y . T h e s e Ordinances only regu la ted t h e procedure . B u t 
t h e r ight t o sue w a s n o t created b y t i e Ordinances . T h e pract ice 
probably arose as there w a s n o provis ion for a pe t i t i on of r ight in 
Ceylon . 

T h e Civil Procedure Code h a s not m a d e a n y a l terat ion in t h e l aw . 
I t i s unth inkable t h a t t h e Leg i s la ture would h a v e adopted s u c h a n 
indirect and c l u m s y m e t h o d of m a k i n g s u c h a radical c h a n g e i n t h e 
subs tant ive l a w affecting t h e royal prerogative after t h e P r i v y 
Counci l had he ld t h a t a n ac t ion in tort d o e s n o t l ie aga ins t the Crown. 

Chapter X X X I . of t h e Civil Procedure Code n o doubt s p e a k s of 
ac t ions against t h e Crown. I t d o e s n o t fo l low from t h e s e c t i o n s 
t h a t every t y p e of act ion is mainta inab le aga ins t t h e Crown. T h e 
sec t ions m e r e l y indicate t h e procedure t o b e adopted in ac t ions b y or 
against t h e Crown. 

W h e r e t h e G o v e r n m e n t desired t o a s s u m e l iabi l i ty for a tort i t 
h a s done s o by express leg is lat ion. S e e R a i l w a y Ordinance , N o . 9 
of 1902, sec t ion 1 8 ; P o s t and Te legraphs Ordinance , N o . 11 of 1908 , 
sec t ions 3 4 and 3 5 . 

Attorney-General of the Straits Settlements v. Wemyss1 a n d Far-
nel v. Bowman 2 proceed u p o n t h e interpretat ion of t h e s t a t u t e s of 
N e w Zealand and t h e Strai ts . 

I f t h e plaintiffs cannot m a i n t a i n t h e act ion as o n e of tort , c a n 
t h e y m a i n t a i n th i s as one for declarat ion of t i t l e t o tiiis a l leged right 
of n a v i g a t i o n ? T h e act ion t h e n i s based e i ther o n a pr ivate r ight 
in t h e m s e l v e s , or t h e y s u e as m e m b e r s of the publ ic . T h e plaintiffs 
c a n n o t and d o n o t c la im a r ight of serv i tude over t h e lake , w h i c h 
can poss ibly ex is t on ly in t h e case of riparian o w n e r s ; t h e right 
m u s t be in re spec t t o t h e ownership of another land . C o u n s e l c i t ed 
De Silva v. Weerasinghe,3 Ranhamy v. Wijehamy,* Don Davith v. 
Agiris,* D . C. Jaffna, 8 . 6 9 0 . 8 

I f tihe plaintiffs c l a i m t o base their ac t ion o n their r ights a s 
m e m b e r s of t h e publ ic , t h e y c a n n o t m a i n t a i n th i s ac t ion . T h e 
act ion m u s t b e brought b y t h e At torney-Genera l . A m e m b e r of 
t h e publ ic m a y m a i n t a i n th i s ac t ion if h e proves s p e c i a l - d a m a g e s . 
I n t h a t case t h e act ion c a n n o t be m a i n t a i n e d . a g a i n s t t h e Crown, as 
i t is o n e of tort . N o doubt an act ion rex vindicatio i s a n ac t ion 
b a s e d u p o n a tort i n t h e s e n s e t h a t i t i s b a s e d u p o n a n ouster . 
B u t i t i s n o t a n ac t ion ret vindicatio t h a t i s a l l owed aga ins t t h e 
Crown, b u t on ly a n act ion for a declarat ion of t i t l e o n t h e foot ing 
t h a t a pe t i t ion of r ight w o u l d h a v e b e e n a l lowed i n E n g l a n d . 

1 (1888) 13 A. C. 197. * IZ9H) 14N.L.B. 175. 
2 (3887) 12 A. C. 643. * (1902) 1 Bat. 152. 
a (1896) 1N. L. R.808. • (1879) 2 S. C. 0.196. 
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i {1892) A. C. 437. 2 (1898) 3 N. L. B. 227. 
3 (1898) 1 Ch. 78. 

T h e fact that t h e Crown h a s wa ived i t s right not t o b e s u e d for 
declarat ion of t i t le in respect of property c la imed by an individual 
as h i s private es ta te is n o authority for t h e proposition t h a t the 
Crown h a s al lowed t h e subject t o sue it w i th respect t o a right shared 
b y an individual as a m e m b e r of t h e publ ic . T h e pet i t ion of right 
wou ld not h e in E n g l a n d , and therefore a n action for declaration 
of t i t l e would n o t l ie in Ceylon in s u c h a case . 

T h e R o m a n - D u t c h law act ion tei vmdicatio w a s Hmited i n i t s 
s c o p e , and w a s al lowed t o one individual against another individual 
t o recover property belonging t o h i m . I t w a s n o t recognized as a 
m o d e of declaring a publ ic right (Voet 6, 2 , 2; Casie Ohitty 10). 

I f t h e Crown is no t the owner: of t h e lake, i t m u s t v e s t in t h e public . 
There i s n o authority for say ing t h a t i t v e s t s i n each m e m b e r of t h e 
p u b l i c T h e act ion m u s t , therefore, b e i n s t i t u t e d . by t h e public 
a s a whole , if i t c a n b e ins t i tuted at all. T h e Attorney-General 
represents t h e public , and t h e act ion m u s t be brought by h i m , and 
n o t b y a n individual m e m b e r of t h e publ ic . 

T h e prerogative of t h e B r i t i s h King ex is t s in all t h e conquered or 
c e d e d colonies , w h e t h e r t h e prerogative w a s en joyed b y t h e previous 
Sovere ign or not . Liquidators of the Maritime Bank of Canada v. 
Receiver-General of New Brunswick.1 

T h e act ion brought by the plaintiffs is clearly against t h e Attorney-
General a s represent ing t h e Crown. T h e not i ce of act ion m a k e s 
t h a t clear (see D 39) . B u t it does not m a t t e r whether t h e act ion 
i s brought aga ins t t h e " Crown " or t h e " G o v e r n m e n t of C e y l o n . " 
T h e t e r m s m e a n s practical ly t h e s a m e thing. S e e Le Mesurier v. 
Layard.2 

If there is a dis t inct ion b e t w e e n t h e t erm s , and if t h e plaintiffs 
are su ing t h e G o v e r n m e n t of Ceylon, t h e n t h e ac t ion m u s t fail , 
a s the Attorney-General does not represent t h e Government of 
C e y l o n b u t t h e Crown. 

T h e plaintiffs were asked at t h e trial t o s a y whether t h e y sued 
t h e s e c o n d and third de fendants i n the ir official capaci ty or in their 
private capac i ty . T h e y would not answer that quest ion. T h e y 
c a n n o t n o w t u r n round a n d s a y t h a t t h e y are su ing t h e s e de fendants 
in their individual capac i ty . I n these c i rcumstances , n o application 
t o a m e n d t h e p la int should b e a l lowed at t h i s s tage . S e e Raleigh v. 
Goschen.3 T h e appeal as against the second and third de fendants 
fa i l s . 

T h e lake , e v e n if i t b e a natural lake, as contended b y t h e plaintiffs 
i s t h e exc lus ive property of t h e S t a t e . U n d e r t h e later R o m a n 
l a w and t h e R o m a n - D u t c h l a w th ings w h i c h were considered res 
•publico- under t h e o l d R o m a n l a w were treated a s t h e property o f 
t h e S t a t e or Sovere ign. 
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After t h e R e p u b l i c w a s over thrown, a n d o n t h e return of t h e 
E m p e r o r s , all t h a t c lass of property k n o w n a s res publicce b e c a m e 
par t of t h e regal ia (vide The Lex Regies, Buchanan's Translation of 
Voet 64), T h e publ ic a s s u c h c e a s e d t o b e capable of ho ld ing 
property. 

Property thereafter w a s e i ther S t a t e property or pr ivate 
property. Ne i ther t h e la ter R o m a n l a w nor t h e R o m a n - D u t c h 
l a w recognized s u c h a t h i n g a s publ ic property in t h e s e n s e t h a t 
e a c h m e m b e r of t h e publ ic h a d a proprietary interes t i n i t (vide 
Leyser vol. I., p p . 255 to 260; Heinecius, pp. 202-204, section 328. 

Groenewegen , w h o i s a recognized author i ty o n t h e R o m a n - D u t c h 
law, m a k e s i t c lear t h a t t h a t l a w required a definite o w n e r for e a c h 
subjec t of property, and t h a t s u c h a t h i n g a s property be long ing t o 
t h e publ ic w a s ne i ther recognized nor favoured (vide h i s De Legatis 
AbrogaUo 18, 19). 

Grotius refers t o l akes , r ivers, & c , as be long ing t o t h e S t a t e , i.e., 
t h e G o v e r n m e n t of t h e U n i t e d N e t h e r l a n d s , w h i c h s u c c e e d e d t h e 
K i n g s of H o l l a n d (vide bit.2, tit. 1, section 25, bk.2, tit. 35, section 9, 
pp. 63 and 226). 

V o e t recognizes t h e right of t h e princeps t o grant permiss ion t o 
build o n s tree t s , a n d g ive s as h i s reason t h e f a c t t h a t s u c h s t ree t s 
be long to t h e princeps (vide Buchanan 68). 

There i s n o t h i n g t o s h o w t h a t t h e R o m a n - D u t c h l a w recognized 
s u c h a th ing as publ ic property in t h e s e n s e i n w h i c h t h e l ake i s s a i d 
t o b e publ ic property . 

T h e publ ic be ing incapable of ho ld ing property could n o t acqu ire 
s u c h a r ight e v e n b y dedicat ion , w h i c h necessar i ly i m p l i e s a grantee 
capable of ho ld ing property . 

T h e L e g i s l a t i v e Counci l h a s approved of t h e ac t i on of t h e Govern
m e n t in filling u p t h e lake . I t i s n o t o p e n t o t h e subjec t t o q u e s t i o n 
t h e ac t s of t h e G o v e r n m e n t , w h i c h h a v e rece ived t h e s a n c t i o n of t h e 
Leg is la ture . T h e G o v e r n m e n t h a s compl i ed w i t h t h e provis ions of 
s ec t ion 6 6 of Ordinance N o . 10 of 1 8 6 1 . A reso lut ion of Counc i l 
w a s p a s s e d approving of t h e s c h e m e , a n d t h e Leg i s la ture v o t e d 
m o n e y for th i s s c h e m e . T h i s a m o u n t s t o P a r l i a m e n t a r y author i ty . 

T h e right t o ferry i s t h e e x c l u s i v e r ight of t h e C ro w n b o t h u n d e r 
t h e E n g l i s h and R o m a n - D u t c h l a w . Wood Benton's Encyclopedia 
of the Laws of England, vol. 6, p. 50; Addison 633; Voet 49, 14, 3; 
Nathan vol. I., section 94; Buchanan's Reports for 1868, p. 134. 
T h e plaintiffs h a d n o grant of a r ight t o ferry. 

T h e plaintiffs h a v e fa i led t o prove spec ia l d a m a g e s . I n t h i s c a s e 
d a m a g e cou ld o n l y h a v e b e e n s u s t a i n e d if t h e plaintiffs h a d a legal 
a c c e s s t o t h e lake . I t i s a d m i t t e d t h a t t h e l a n d s a t b o t h termin i ! 
w e r e Crown property , a n d t h a t t h e plaintiffs w e r e o n l y t e n a n t s a t 
wi l l . T h e Crown h a d , therefore , per fec t r ight t o s t o p t h e a c c e s s . 
S t o p p a g e of t h e a c c e s s neces sar i ly m e a n t s t o p p a g e of t h e ferry 
serv ice . T h e d a m a g e c o m p l a i n e d of arose o u t of t h e s toppage o f 
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access t o ona t e n n i n u s . The Crown h a d a right to do that . The 
filling up of the lake thereafter caused n o special damage t o plaintiffs. 

Ded ica t ion .cannot be inferred from t h e Proclamat ion of 1848. 
T h e Proc lamat ion only m e a n s t h a t t h e lake w a s assigned t o the 
Provincial R o a d Commit t ee as opposed to the District Road Com
m i t t e e for purposes of maintenance . The Proclamat ion w a s not m a d e 
b y the Governor as representing t h e King , but mere ly as a creature 
of the Ordinance for , the purpose of carrying out a classification of 
thoroughfares into principal and minor. The Ordinance w a s never 
intended t o create or confer rights which did not exist before. I t 
w a s mere ly intended t o provide funds for w h a t were or thought t o 
be thoroughfares. The Ordinances of 1844, 1848, and 1861 indicate 
strongly that thoroughfares were regarded as property of t h e 
Sovereign. (Vide sect ions 20-23 of Ordinance N o . 16 of 1844; and 
sect ions 37, 67 , 69 , 72 of Ordinance N o . 8 of 1848; and sect ions 9, 
8 4 , and 89 , & c , of Ordinance N o . 10 of 1861). There is nothing in 
any of these Ordinances to show t h a t there w a s any intent ion t o 
confer any proprietary rights on the public . Ordinance N o . 12 of 
1840, wh ich w a s in tended to prevent encroachments upon Crown 
lands , embrace public roads and streets (vide sect ion 10). This i s 
in accord w i t h t h e R o m a n - D u t c h law, that all these which were tea 
publico? under the R o m a n law b e c a m e the property of the Sovereign. 

Bawa, in reply. 

Cur. adv. vult. 
April 15, 1913. WOOD RENTON J . — 

T h e plaint i f fs-appel lants—a l imi ted c o m p a n y — s u e t h e Attorney-
General of Ceylon and Messrs . Cole B o w e n and B a k e w e l l , engineers 
in the e m p l o y m e n t of the Government of Ceylon, for al leged wrongful 
and unlawful acts done by t h e second and third respondents in 
t h e course of reclamation works carried on in and about the Be ira 
lake in Colombo. 

T h e fol lowing paragraphs of t h e plaint disclose the material 
f a c t s : — 

3. The plaintiff company says that the Beira lake in Colombo, 
commonly called and known as the Colombo lake, which is situate 
within the town of Colombo within the jurisdiction of this Court, is a 
piece of water in extent about 416 acres, over which the public always 
had and have a free right of navigation and passage in all directions b y 
means of .boats, canoes, and other vessels , and that for a long period 
before and at the t ime of the grievances hereinafter set forth there was 
of right and ought to have been through, over, and along all parts of the 
said Colombo lake and in all directions a public and common waterway 
and right of navigation in boats, canoes, and other vessels for all the 
King's subjects to go and return at their own will and pleasure. Never
theless, the second and third defendants, being engineers employed by 
the Government of Ceylon "as aforesaid, their servants and agents, in 
or about the month of April, 1910, wrongfully and unlawfully, and 
contrary t o and in violation of the aforesaid rights of the public, began 
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t o fill u p and have since filled up wi th earth, bi ioks , and divers quantities 
of other materials a large portion of the said lake, namely , a t that 
portion coloured brown in the sketch or plan filed herewith as part of 
this plaint, whereby the public were prevented from exercising their 
right aforesaid in and over that portion of the Colombo lake. 

4 . The plaintiff company says that in or about the year 1899 i t 
purchased and acquired from one F . J . Stewart, w h o for m a n y years 
previously had carried on and conducted a service of s teamboats for the 
carriage and conveyance o f passengers and goods across the said 
Colombo lake between the points A and B on the plan annexed hereto, 
all his rights and interests in the said service of s teamboats , and all the 
steamers, plant , and appliances connected therewith, and all the good
will of the said business. The plaintiff company considerably improved 
the said business and imported n e w steamers and continued t o carry 
on the said service of s teamboats , and have u p t o the t ime of the acts 
complained of carried on and conducted the said service of s teamboats , 
taking a certain reasonable freight of ferryage, t o wi t , the s u m of two 
cents from each person so carried. The plaintiff company also rented 
from the Colombo Municipal Council and the Military authorities 
respectively a t each of the points A and B a certain p lot of l a n d and 
erected certain landing stages and other buildings for the purpose of 
the said s team ferry service a t each such point . The said ferryboats 
were daily plying for them across the said lake between the hours of 
5 . 3 0 A . M . and 9 . 1 5 P . M . , and Were available for the use and convenience 
of all members of the public on payment of the fare aforesaid. 

T h e appe l lants further a l lege t h a t t h e wrongful interrupt ion of 
their ferry service h a s caused t h e m spec ia l d a m a g e , w h i c h t h e y 
e s t i m a t e a t R s . 1,000 a m o n t h , and v a l u e their ent ire r ight " in 
respect of t h e premise s " a t R s . 3 0 0 , 0 0 0 , a n d c l a i m — 

(1) A declarat ion of their right t o n a v i g a t e their boat s " o n t h e 
sa id lake , and b e t w e e n t h e po in t s A a n d B . " 

(2) A n injunct ion direct ing t h e re spondent s t o r e m o v e so m u c h 
of t h e rec lamat ion of the lake as o b s t r u c t s t h e m a n d o ther 
m e m b e r s of t h e publ ic in t h e Q a v i g a t i o n o f s t e a m e r s a n d 
boats b e t w e e n t h e points A and B . 

(3) A n injunct ion restraining t h e respondents a n d the ir a g e n t s 
and servants f rom rec la iming a n y further " port ion of 
the lake so as to interfere with, t h e a p p e l l a n t s ' r ights or 
t h o s e of t h e p u b l i c . " • 

(4) R s . 8 ,250 as d a m a g e s u p t o t h e d a t e of ac t ion , w i t h further 
d a m a g e s a t t h e rate of R s . 1 ,000 a m o n t h unt i l all 
obstruct ion t o t h e appe l lan t s ' free right of n a v i g a t i o n 
o n t h e lake h a s b e e n r e m o v e d , or, in t h e a l ternat ive , 
R s . 300 ,000 b y w a y of c o m p e n s a t i o n or d a m a g e s in 
l i eu thereof. 

(5) Costs . ' 

T h e defendants -respondents , w h o file o n e a n s w e r , p l e a d t h a t t h e 
ac t ion is n o t mainta inable o n t h e grounds t h a t — 

(1) N o act ion for an injunct ion l i es aga ins t t h e C ro w n or i t s 
servants or a g e n t s in carrying o u t i t s orders or d irect ions . 
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(2) N o act ion for d a m a g e s l ies against t h e Crown for anything 
a l leged t o b e done wrongfully or in contravention of 
publ ic rights , nor does s u c h an action h e against t h e 
servants or agentB of t h e Crown for anything al leged t o be 
done as aforesaid, provided that such servants or agents 
d id n o more t h a n carry out t h e orders and directions 
of t h e Crown, and, as against t h e second and third 
de fendants , there i s n o averment t h a t they d id anyth ing 
more t h a n carry out such orders and direct ions; 

(8) T h e law does not recognize such a s ta te of th ings as anyth ing 
be ing done wrongful ly or contrary t o or in violat ion of 
t h e right of t h e public by t h e Crown or t h e Government 
of Ceylon act ing bona fide and wi th in t h e scope of their 
authority . 

T h e respondents deny t h e al leged public rights of navigat ion or 
passage over t h e Be ira lake. The fol lowing paragraph in t h e answer 
m a y be c i ted as a s t a t e m e n t in brief of t h e respondents ' case on t h e 
f a c t s : — 

The whole of the said lake (including its beds and banks and the 
islands i n i t ) , whioh covered a much larger area than t h a t mentioned 
b y the appellants, belonged t o the Crown. Neither the appellants nor 
any other member of the public had ever acquired any rights in , or 
with respeot t o , or in connection with , any part or portion of the said 
lake, but on the contrary the Government of Ceylon, representing the 
Crown, h a s from t ime t o t ime reclaimed large portions of the said lake 
without any let , hindrance, or objection by anybody, and used and 
enjoyed the portions so reclaimed as Crown property, and has from 
t ime t o t ime done /and exercised divers acts and rights of ownership 
without demur or objection either by the public or b y any private 
individual, and the Crown has continued t o exercise and still exercises 
such rights in and over the area that has been and is still designated the 
Beira or Colombo lake, and the same is still the absolute property of 
the Crown. 

F ina l l y , t h e respondents p lead t h a t t h e improvements effected 
by t h e Crown on t h e lake are main ly for the benefit of t h e 
publ ic . 

On t h e s e p leadings t h e Dis tr ic t J u d g e framed a variety of i s sues , 
wh ich it is unnecessary t o c i te in detai l . T h e appe l lants ' counse l 
objected t o i s sues (1) and (2), o n t h e ground t h a t t h e y treated t h e 
act ion as be ing o n e against " t h e Crown " instead of against " the 
Government of Cey lon " ; contended t h a t t o i ssue (6) should have 
b e e n added t h e words " and if so , w a s t h e Government of Ceylon 
authorized t o d o s o ? " ; t h a t i n i ssue (9) their c la im for BB. 300 ,000 
should have b e e n described as " compensat ion or d a m a g e s " ; t h a t 
i s sue (10) w a s irrelevant, i n a s m u c h as , a l though t h e lake w a s the 
property of t h e Crown, there m i g h t b e a public right ot w a y over i t ; , 
a n d t h a t in i s sue (12) t h e quest ion should h a v e b e e n raised whether , 
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e v e n if t h e i m p r o v e m e n t s effected b y t h e Crown o n B e i r a l ake w e r e 
m a i n l y for t h e benefit of t h e publ ic , indiv iduals t o w h o m t h e y h a d 
caused loss were d i sent i t l ed t o redress . There w a s n o inter locutory 
appeal against t h e Dis tr ic t J u d g e ' s order s e t t l ing t h e i s s u e s , a n d t h e 
object ions above m e n t i o n e d were n o t s trongly in s i s t ed u p o n a t t h e 
a r g u m e n t before u s . I s e e n o reason t o th ink t h a t t h e i s s u e s o n 
w h i c h t h e case w e n t t o trial w e r e improper or insufficient. E v i d e n c e 
w a s l ed o n b o t h s ides . T h e l earned Dis tr ic t J u d g e a n s w e r e d al l 
t h e mater ia l i s sues of l a w a n d fac t i n t h e r e s p o n d e n t s ' favour , and 
d i smis sed t h e appe l lan t s ' act ion w i t h c o s t s . 

T h e first po int t o b e d e t e r m i n e d i s w h e t h e r t h e act ion is o n e of 
tort . I th ink t h a t i t i s . T h e p la int , w h i c h bears a s tr iking r e s e m 
blance t o t h e p e t i t i o n — a d m i t t e d l y founded o n tor t—in Attorney-
General of the Straits Settlements v. Wemyss,1 a l leges a w r o n g f u l 
and unlawful interference b y t h e re spondent s w i t h t h e r ights of t h e 
publ ic in general and the appe l lants in part icular over C o l o m b o 
lake , and c la ims specia l d a m a g e s . N o usefu l ana logy c a n b e drawn, 
b e t w e e n s u c h a case as t h e present , in w h i c h , a s t h e appel lants ' ' 
counse l conceded at a la ter s tage i n h i s a r g u m e n t , t h e w h o l e rec la
m a t i o n proceedings are cha l l enged as wrongful and un lawfu l , and 
authorit ies such as St. James and Pall Mall Electric Lighting Go. w. 
R.,2 turning o n d a m a g e done i n t h e exercise of p o w e r s created b y 
s t a t u t e s , w h i c h also m a d e provis ion for t h e p a y m e n t of c o m p e n s a 
t ion . T h e appe l lants m i g h t perhaps h a v e avo ided t h e objec t ion 
t h a t their ac t ion w a s one of tort b y striking out their a l l egat ion t h a t 
t h e ac t s of t h e re spondent s were wrongful and unlawful a n d t h e 
c la im for d a m a g e s , and, as w a s done in Le Mesurier v. Attorney-
General,3 praying on ly for a dec larat ion of t i t l e . B u t t h i s t h e y h a v e 
expressed n o wi l l ingness t o do . W h e t h e r , if s u c h an a l terat ion i n 
t h e character of t h e act ion h a d b e e n m a d e , i t w o u l d h a v e b e e n 
main ta inab le o n o ther grounds, or could h a v e s u c c e e d e d on t h e 
m e r i t s , are p o i n t s w i t h w h i c h w e are n o t here concerned . 

If, t h e n , t h e present ac t ion is o n e of tort , wi l l it l ie aga ins t t h e 
C r o w n ? T h e burden of e s tab l i sh ing t h e affirmative a n s w e r t o thia 
ques t ion is o n t h e appe l lants . F o r t h e purpose of d ischarging i t , t h e y 
re ly o n t h e fol lowing l ine of a r g u m e n t . U n d e r t h e B o m a n l a w a n d 
B o m a n - D u t e h law. act ions ex delicto l a y against t h e F i s c . T h e 
P r o c l a m a t i o n of S e p t e m b e r 2 3 , 1799,* kept t h e R o m a n - D u t c h l a w 
o n foot in Cey lon . A c t i o n s ex contractu and rei vindicatio a d m i t t e d 
l y l i e against t h e Crown i n t h i s C o l o n y ; and t h e l a n g u a g e of s e c t i o n 
4 5 6 of t h e Civil Procedure Code , 1889 , i s w i d e e n o u g h t o i n c l u d e 
ac t ions of tort a lso . 

After t h e b e s t considerat ion t h a t I c a n g ive t o t h e author i t ies t o 
w h i c h w e h a v e h a d a c c e s s , I a m n o t prepared "to h o l d t h a t t h e 
appe l lants h a v e s h o w n t h a t e i ther under t h e R o m a n or t h e 

i (1888) 18 A. C. 197. 3 (1901) 6 N. L. R. 65. 
* (39(M) SO L. T. N. S. B4A. *8.2. 
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R o m a n - D u t c h law t h e sovereign power could b e sued ex delicto or 
ex quasi-delicto. M o s t of t h e authorit ies quoted t o us are examined 
b y Sir Charles Layard , t h e n Attorney-General , in his argument in 
he Mesurier v. Attorney-General.1 T h e only instance t o be found 
a m o n g s t t h e m of a c la im ex delicto m a d e against the sovereign 
power is the p a y m e n t by the S t a t e s General of Ho l land of damages 
t o Phi l ip of Spa in for injury done to h i s house in R o t t e r d a m . 3 

Submiss ion t o a c la im for d a m a g e s b y such a monarch as King 
Phi l ip H . forms a s o m e w h a t s lender precedent in support of the 
content ion that , under the R o m a n - D u t c h law, the sovereign could be 
sued ex deUcto or ex quasi-delicto by the subject . N o other precedent 
h a s b e e n unearthed by t h e industry of the B a r in t h e present case . 
W e were furnished w i t h t h e fol lowing translat ion of t h e passage in 
t h e D u t c h Consu l ta t ions , 8 wh ich was cited in Sanford v. Waring*: — 

The Treasurer of North Holland was sued for the payment of 
annuities in arrears for some years which it was his duty to pay on the 
command of the Prince. The plaintiff having filed his plaint on the due 
date , the Treasurer pleaded that the claim could not be entertained and 
prayed for absolution from the instance. Just as the Fisc, which 
represents the Prince, cannot be sued without venia (agendi), so a vassal 
or subject cannot, as a matter of right, sue his Lord or Prince without 
venia, the argument being taken from the analogous case of a freedman 

and his master. The plaintiff prayed that the plea be rejected because, 
said he , it is not usual to observe this rule in the case of the Prince, 
seeing that i t is a matter of daily occurrence for the Procureur-GeneraJ 
and Treasurer, who are the Fisc, and represent the Prince, to be sued 
without venia being previously obtained. And also seeing that this is 
peculiarly an exception which cannot be relied on as in itself decisive of 
the action, but one t o which, without prejudice t o the same, there should 
be an answer. The Court ordered the defendant to answer peremptorily, 
or a t least in the alternative. 

Thus advised at the Hague on February 7, 1600, and signed R . van 
Amsterdam. 

T h e appe l lant s ' counse l were unable to identify t h e venia referred 
t o in this passage w i t h t h e " sanct ion " dispensed w i t h in Ceylon by 
t h e Proc lamat ion of January 2 2 , 1801 , and even if they could h a v e 
done so , the passage in quest ion relates mere ly to a c la im for arrears 

• of annui t i e s , and does not show that t h e F i sc could be sued in del ict . 
T h e s a m e observat ion applies t o t h e following citat ion from 

Bort'6 D o m a i n 5 : — 
All disputes with regard to regalia, either between the Prince and 

private parties, or between private parties themselves, must at the first 
instance come before the Court of Holland, which has jurisdiction b y 
section 7 of the Instructie of the said Court in all matters concerning 
domains. 

(1901) 5 N. L. R. 65. A n d eee Voet 
1,3,15; 2, 4,11; 6,1, 23; 18, 4, 
6; 43,16, 6. 

» Van Leeu, Kotze 1., p. IS, note (ft). 

3 Decl. IV. Cons. 123. 
* (1896) 2 Tt. L. R. 364. 
5 XVI. Decl. s. 1. And see also Perez., 

bh. 10, tit. 1, s. 46. 
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For aught t h a t appears t o the contrary, t h e d i s p u t e s here referred 
t o m a y h a v e invo lved m e r e l y t h e ques t ion w h e t h e r certain r ights 
were jura regalia or not . I n a n y c a s e t h e p a s s a g e does n o t s h o w 
t h a t a n y private party could s u e t h e Pr ince ex delicto. 

B u t e v e n if t h e appel lants h a d b e e n able t o d e m o n s t r a t e t h a t t h e 
right t o s u e t h e Pr ince in de l ic t ex i s t ed under t h e pure R o m a n -
D u t c h law, t h e ques t ions wou ld st i l l remain , i n t h e first p lace , 
whe ther t h e D u t c h h a d introduced t h a t part of the ir l a w i n t o 
Cey lon , and, in t h e n e x t p lace , w h e t h e r , if so , it h a d not b e e n 
superseded, on t h e Br i t i sh occupat ion , b y t h a t branch of t h e royal 
prerogative w h i c h confers o n the sovere ign i m m u n i t y from ac t ion 
in tort a t t h e in s tance of t h e subject . T h e e x t e n t t o w h i c h t h e 
D u t c h introduced their o w n l a w i n t o t h e outs ta t ions , i s a subjec t of 
great difficulty, and as y e t very partial e l u c i d a t i o n . 1 W e h a v e n o 
a c c e s s here t o t h e original authorit ies , or t o t h e recent D u t c h or 
G e r m a n c o m m e n t a r i e s u p o n t h e m . B u t i t is s e t t l e d in C e y l o n 2 

t h a t if any rule of R o m a n - D u t c h law is found to be incons i s t en t w i t h 
t h e wel l -es tabl i shed pract ice of t h e Colony t h e reasonable inference is 
t h a t i t w a s never introduced. I t i s on th i s principle t h a t t h e inde-
feasibi l i ty of t i t le derived from t h e Crown, created b y a Cons t i tu t ion 
of Zeno , and undoubted ly incorporated in to t h e R o m a n - D u t c h law, 
h a s been he ld n e v e r to h a v e formed part of t h e l a w of t h i s Colony. 
B u t , suppos ing t h a t t h e D u t c h G o v e r n m e n t could b e s u e d in de l i c t 
i n H o l l a n d , and had e x t e n d e d t h e s a m e right of act ion t o i t s s u b j e c t s 
in Cey lon , t h e i m m u n i t y of t h e E n g l i s h sovere ign by v ir tue of h i s 
prerogative from be ing s u e d in tort would tak e effect, u n l e s s i t were 
exc luded express ly , or by necessary i m p l i c a t i o n , 3 a s , for i n s t a n c e , 
where in Ceylon 4 a c lear right, pre-ex is t ing u n d e r R o m a n - D u t c h 
law, of prescribing against t h e Crown w a s recognized in pract ice a n d 
b y subsequent legis lat ion. T h e appe l lan t s ' counse l c o n t e n d e d t h a t 
in t h e case of a conquered or ceded co lony n o branch of t h e royal 
prerogative a t tached , u n l e s s i t e i ther w a s a neces sary inc ident of 
sovere ignty , or could b e regarded a s a cont inuat ion of t h e prerogat ive 
of the conquered or ceding power. T h e i m m u n i t y of t h e E n g l i s h 
sovere ign from be ing s u e d in tort i s , however , a direct c o n s e q u e n c e 
of t h e f u n d a m e n t a l m a x i m of E n g l i s h const i tut ional l a w t h a t " t h e 
K i n g can do n o w r o n g , " and i t s e x t e n s i o n t o all t h e colonies , w h e t h e r 
conquered , ceded , or s e t t l ed , h a s b e e n a s s u m e d in every c a s e i n 
w h i c h t h e quest ion h a s a r i s e n . s T h e a r g u m e n t t h a t t h e e x i s t e n c e 
or e x t e n t of any branch of t h e royal prerogat ive in a conquered or 

1918. 

» See Burge, 2nd ed., vol. I . , pp.90 s Cp. In re Wi Matua's, Will, (1908) 
et seq. C. 448. 

a Silva v. ~Balasuriya, (1911) 14 N. L. « D. C. Colombo, 1,245, (1870) 
R. 453. VandeTStraaten 83, 84. 

•* Siman Appu v. Queen's Advocate, (1884) 9 A. C. 586;.Farnell v. Bowman, 
(1887) 2 2 A. C. ~E43, in which counsel in supporting the appeal admitted that, 
But for the special legislation on which he relied as conferring a right 
of action in tort against the Crown, the case would be unarguable; and 
Attorney-General of the Straits Settlements v. Wemyss, (1888) 13 A. C. 197. 
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1918. ceded colony depends o n t h e quest ion whether i t can be l inked o n 
t o a prerogative of t h e s a m e character and ex tent ex is t ing before 
t h e conques t or t h e cess ion i s , I think, disposed of by authority. 
T h e cases of Exchange Bank of Canada v. Reg.1 as interpreted by 
t h e Pr ivy Council in Liquidators of the Maritime Bank of Canada v. 
Receiver-General of New Brunswick 1 and New South Wales Taxation 
Commissioners v. Palmer 3 show, for instance , t h a t t h e priority 
enjoyed by t h e sovereign over subject-creditors in respect of d e b t s 
of equal degree wil l , un le s s l imi ted by loca l law or waiver, apply in 
i t s fu lness in a conquered or ceded colony, a l though i t w a s not 
ex i s t ent in , or w a s l imi ted by , t h e antecedent law of t h a t c o l o n y . 0 

T h e appe l lants ' counse l s trenuously contended t h a t t h e observat ions 
of Lord W a t s o n , as t o t h e e x t e n t of t h e royal prerogative in t h e 
colonies , in del ivering the j u d g m e n t of t h e Privy Council in Liquida
tors of the Maritime Bank of Candda v. Receiver-General of New 
Brunswick,' were controlled b y t h e context , and applied only i n 
cases , such as Reg. v. Bank of Nova Scotia* in w h i c h t h e property 
in sui t w a s v e s t e d in t h e Crown by Imperia l legis lat ion. I n In re 
Oriental Bank Corporation,11 however , Chi t ty J . s a i d : " N o dis 
t inct ion w a s d r a w n in argument , and very property, b e t w e e n t h e 
r ights of t h e Crown su ing in respect of Imperia l r ights and t h e r ights 
of t h e Crown wi th regard t o t h e c o l o n i e s . " B u t t h e as sumpt ion of 
f a c t on w h i c h th i s argument rests i s , I think, unfounded. Lord 
W a t s o n ' s language is perfect ly general. H e w a s disposing of a case 
i n w h i c h t h e quest ion w a s whether , in t h e distribution of powers 
effected by t h e Br i t i sh Nor th America Act , 1867, t h e Provincial 
G o v e r n m e n t had priority over other s imple contract creditors, or 
w h e t h e r t h a t branch of t h e prerogative h a d b e e n reserved for t h e 
D o m i n i o n Government . T h e Provincial Governments had possessed 
t h a t prerogative before t h e A c t ; t h e only quest ion w a s whether t h e 
Ac t h a d t a k e n i t away . I t w a s under t h e s e c ircumstances t h a t 
Lord W a t s o n m a d e use of t h e fol lowing language , and incidental ly 
expla ined Exchange Bank of Canada v. Reg.,s w h i c h m i g h t h a v e 
b e e n t h o u g h t incons i s tent w i t h i t : — 

The prerogative of the Queen, when i t has not been expressly l imited 
b y local law or statute, i s as extensive in Her Majesty's colonial posses
sions as in Great Britain. I n Exchange Bank of Canada v. Reg.1 the 
Board disposed of the appeal on that footing, although their Lordships 
reversed the judgment of the Court below and negatived the preference 
claimed b y the Dominion Government upon the ground that b y the law 
of the Province of Quebec the prerogative was l imited t o the case of 
the common debtor being an officer liable to account t o the Crown for 

• public moneys collected or held b y him. 

i (1886) 11 A. C. 167. * Cp. In re Henley A Co., (1878) 9 Ch. 
* (1893) A. C. 437. 469; In re Oriental Bank 
» (1907) A. C. 179. Corporation, (1884) 28 Ch. D. 643; 
*118.C. R. 1. I* r e Sateman's Trusts, (1873) L. 
* JI886) 11 A . C. 157. R . 16 Eq. 856. 
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H a s , t h e n , t h e i m m u n i t y of t h e sovere ign f r o m l iabi l i ty t o b e s u e d 
i n tort b e e n abandoned , e i ther express ly or b y n e c e s s a r y impl i ca t ion , 
i n C e y l o n ? N o s u c h a b a n d o n m e n t c a n b e inferred f r o m t h e 
l anguage of sec t ion 2 of t h e P r o c l a m a t i o n of S e p t e m b e r 28, 1799. 
T h a t sec t ion m e r e l y m a d e provis ion for t h e c o n t i n u e d adminis tra
t i o n of jus t ice i n accordance w i t h t h e pre-ex is t ing l a w . S e c t i o n 117 
of Ordinance N o . 11 of 1868 w a s interpreted b y t h e P r i v y Counc i l 
in Simon Appu v. Queen's Advocate 1 as creat ing n o n e w r ights b u t 
o n l y regulat ing procedure. S e c t i o n 456 of t h e Civil Procedure Code , 
1889, i s a n e n a c t m e n t of t h e s a m e character . I t provides i n effect 
t h a t ac t ions w h i c h c a n b e brought aga ins t t h e C r o w n i n C e y l o n are 
t o b e ins t i tu ted aga ins t t h e At torney-Genera l as represent ing t h e 
Crown. To interpret t h e s ec t ion as if i t a lso e n a c t e d t h a t a n y c l a i m 
for relief fal l ing under t h e definit ion * of " ac t ion " in t h e Civi l 
Procedure Code could be m a d e against t h e Crown w o u l d d o v io l ence 
both t o i t s l anguage a n d t o i t s spirit . I f t h e l a w h a d recognized a 
r ight of ac t ion against t h e Crown for tort , w e m i g h t h a v e e x p e c t e d 
t h a t s o m e i n s t a n c e s a t l eas t of i t s success fu l exerc i se cou ld h a v e b e e n 
found. N o t one i s for thcoming . T h e m e r e a b s e n c e i n s u c h a c a s e 
a s th i s of " anc ient precedent s " i s , a s Lord B l a c k b u r n observed i n 
Thomas v. Reg.,' " a s trong a r g u m e n t . " B u t there i s m o r e . There 
i s a n a lmos t unbroken current of judic ial opinion and author i ty t o 
t h e effect t h a t s u c h a n act ion will n o t l i e . T h e po in t w a s raised in 
Fraser v. Queen's Advocate* F r a s e r w a s p o s t m a s t e r of Gal l e b y 
Colonial , a n d p a c k e t agent of Gal l e b y Imper ia l , a p p o i n t m e n t . 
H e w a s s u s p e n d e d under t h e Colonial R e g u l a t i o n s , and s u e d t h e 
Q u e e n ' s A d v o c a t e a s represent ing t h e Crown for arrears of sa lary . 
Creasy C . J . and S t e w a r t J . , w h o s e dec i s ion w a s affirmed b y t h e 
Co l l ec t ive Court , he ld t h a t t h e c l a i m against t h e Q u e e n ' s A d v o c a t e 
i n respect of salary a s p a c k e t agent cou ld b e supported o n l y b y a n 
allegation t h a t t h e Colonial G o v e r n m e n t , b y s u s p e n d i n g Fraser , 
" h a d prevented h i m from fulfil l ing t h e d u t i e s of h i s p a c k e t a g e n c y , 
w h e r e b y t h e Imper ia l G o v e r n m e n t h a d refused t o p a y h i s s a l a r y , " 
a n d added (it w a s unnecessary t o d e c i d e t h e po int ) , " w e great ly 
d o u b t w h e t h e r s u c h a n act ion w a s ever m a i n t a i n a b l e h e r e . " I n 
D o n Hendrick v.'Queen's Advocate,5 t h e original record of w h i e h I 
h a v e cal led for a n d e x a m i n e d i n v i e w of t h e fac t t h a t t h e report of 
t h e case i n 4 S. C. C. 76 purports o n l y t o g ive a " s u b s t a n t i a l " 
reproduct ion of t h e j u d g m e n t , and of t h e c o n t e n t i o n of t h e appel 
l a n t s ' counse l t h a t , n o t w i t h s t a n d i n g t h e s e n s e in w h i c h B u r n s i d e C . J . 
( t h e Q u e e n ' s A d v o c a t e s u e d in t h e case ) , D i a s J . , and Clarence J . 
in terpre ted i t i n Newman v. Queen's Advocate,* i t w a s n o author i ty 
for t h e proposit ion t h a t t h e Crown c a n n o t b e s u e d i n tort i n Cey lon , 
t h e plaintiffs a l leged t h a t t h e G o v e r n m e n t A g e n t h a d " u n l a w f u l l y 

i (1881) P A.H. 686. 5 (1881) 4 8. C. C. 76. 

* 8. 6. • (1884) 6 8. C. C. 38. See Jaya-
* (1873) L. B. M Q. B. 81. toaraene v. Q. A., (1881) 4 8. 
* (1868) Bam. 88-68,816. 0. C. 77. 
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and unjust ly " ordered t h e crops of their paddy lands t o be t a x e d 
at a rate w h i c h w a s too h igh for private property, and which would 
create a presumpt ion t h a t t h e y belonged to t h e Crown, and, in 
accordance wi th t h e se t t led pract i ce , 1 sued t h e Queen's Advocate 
as represent ing t h e Crown for declaration: of t i t le and d a m a g e s . 
There w a s n o averment that t h e plaintiffs had been disturbed in 
their possess ion , and accordingly t h e Queen's Advocate demurred 
t o t h e l ibel, mainta in ing that it disclosed n o cause of act ion. The 
Distr ict J u d g e over-ruled t h e demurrer, treating the act ion as one 
quia timet. On an appeal b y t h e Queen's Advocate , t h e Col lect ive 
Court (Cayley C.J . , Clarence and D i a s J J . ) uphe ld t h e demurrer . 
T h e judgment , wh ich is reported verbatim and not mere ly in 
" subs tance " in 4 S. G. 0. 76, i s short , and w a s apparently n o t 
reserved. " T h e cause of a c t i o n , " said Cayley C.J . , " is an al leged 
' unlawful and unjus t order m a d e by t h e G o v e r n m e n t Agent . 
W h e t h e r th i s order w a s carried out or not is not s ta ted , but w h a t i s 
compla ined of i s c learly a n al leged tort on t h e part of t h e Govern
m e n t A g e n t , for wh ich the Crown is not respons ib le ." Al though 
t h e J u d g e s do n o t say s o in t e r m s , t h e ratio decidendi of th i s c a s e 
obvious ly w a s t h a t nothing had occurred to enable the plaintiffs 
t o c la im a declaration of t i t l e , and t h a t an act ion in tort wou ld n o t 
l ie against t h e Crown. 

T h e c a s e of Newman v. Queen's Advocate1- is a decis ion of t h e 
Col lect ive Court, t o t h e effect that an act ion in tort wil l not l ie 
against t h e Crown in Ceylon. The plaintiff s u e d the Queen's 
A d v c a t e for damages for personal injuries susta ined by h i m whi le 
travel l ing as a passenger on t h e Ceylon Government Rai lway . 
Sec t ion 13 of Ordinance N o . 10 of 1865 imposed upon the Govern
m e n t of Ceylon l iabil ity for loss and d a m a g e t o goodB in course of 
trans i t by rail, but w a s s i lent as to passengers . T h e case w a s 
argued in appeal be fore .Buros ide C.J . , Clarence and Dias J J . All 
three J u d g e s were agreed t h a t a pure act ion of tort would not h e 
against t h e Crown, and Burns ide C.J . and D i a s J . held that the 
plaintiff's act ion m u s t be d ismissed . Clarence J . d i s sented-on the 
ground t h a t t h e act ion w a s only one of tort based on contract, and 
t h a t in such a case t h e Crown might be held l iable. E v e n t h e d issent 
of Clarence J . wil l no t he lp the appel lants here. The judgments of 
B u r n s i d e C.J . and D i a s J . are direct decis ions against t h e m . x T h e 
effect of th i s chain of authorit ies w a s recognized in Simdn Appu v. 
Queen's Advocate* where , a s t h e Pr ivy Council s ta te . i t w a s conceded 
o n all h a n d s t h a t an act ion in tort wil l not h e against the Crown in 
Cey lon . I n Sanford v.Wuring,5 and again in Le Mesurier v.Layard* 
B o n s e r C.J . raised, w i thout deciding, the quest ion whether , 
no twi ths tand ing all t h e previous decis ions and dicta o n t h e point , 
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t h e Crown w a s n o t l iable t o b e s u e d here i n tort after all . I n support 
of th i s v i e w , t h e learned Chief J u s t i c e referred t o t h e R o m a n - D u t c h 
authorit ies above m e n t i o n e d , and part icularly t o t h e s u b m i s s i o n of 
t h e S t a t e s General t o t h e c l a i m of Ph i l ip , and a lso t o t h e dec is ions 
of t h e Pr ivy Council in Attorney-General of the Straits Settlements v. 
Wemyss 1 and Farnell v. Bowman.3 I n he Mesurier v. Attorney-
General,3 however , B o n s e r C.J . modif ied t h e v i e w t h a t h e h a d 
expressed in Sanford v. Waring* t o t h e e x t e n t of a d m i t t i n g t h a t i t s 
soundness m u s t b e regarded as at l e a s t doubtful , and s u g g e s t e d t h a t 
t h e Leg i s la ture should bring t h e l a w of Cey lon in to l ine .with t h e 
e n a c t m e n t s he ld by t h e P r i v y Counc i l i n Attorney-General of the 
Straits Settlements v. Wemyss1 and Farnell v. Bowman2 sufficient t o 
m a k e t h e Crown l iable t o be sued in tort i n t h e Stra i t s S e t t l e m e n t s 
and N e w S o u t h W a l e s respect ive ly . N o s u c h leg is lat ion h a s b e e n 
enacted . I h a v e already deal t w i t h t h e R o m a n - D u t c h authori t ies 
on wh ich B o n s e r C.J . relied. I v e n t u r e t o th ink t h a t t h e y d o n o t 
just i fy t h e inference t h a t h e drew from t h e m . T h e spec ia l l eg i s la t ion 
w h i c h formed t h e ratio decidendi in Attorney-General of the Straits 
Settlements v. Wemyss1 and Farnell v. Bowman2 i s of a character 
very different from s e c t i o n 117 of Ordinance N o . 11 of 1 8 6 8 a n d 
sec t ion 456 of t h e Civil Procedure Code , 1889. I n e a c h c a s e i t 
direct ly created r ights of act ion against t h e Crown, and i t s l a n g u a g e 
w a s w i d e enough t o inc lude act ions of tort . S e c t i o n 117 of Ordi
n a n c e N o . 11 of 1868 and sec t ion 4 5 6 of t h e Code of 1889 m e r e l y 
prescribe t h e procedure b y w h i c h r ights of act ion , a lready ex i s t ing , 
against t h e Crown are t o b e enforced. T h e appe l lant ' s c o u n s e l 
argued t h a t if, as t h e P r i v y Counci l he ld i n Siman Appu v. Queen's 
Advocate,3 s ec t ion 117 of Ordinance N o . 11 of 1868 w a s w i d e e n o u g h 
t o inc lude act ions ex contractu, there w a s n o logical reason w h y t h a t 
sect ion , or sec t ion 456 of t h e Civil Procedure Code , 1889, shou ld not 
e x t e n d to torts a lso . B u t in'Siman Appu v. Queen's Advocate 5 t h e 
Pr ivy Counci l , as I unders tand their j u d g m e n t , did n o t ho ld , a n d 
wou ld not h a v e been prepared t o hold, t h a t sec t ion 117 of Ordinance 
N o . 11 of 1868 would by i tse l f h a v e sufficed t o create a r ight of ac t ion 
ex contractu against t h e Crown. On t h e contrary, t h e y he ld t h a t , s o 
far from creat ing n e w r ights , i t m e r e l y regulated t h e procedure a s t o 
ex is t ing r ights , and t h a t , therefore, t h e recognit ion, in conformi ty 
w i t h t h e es tabl i shed pract ice of t h e Courts in Cey lon , of ac t ions 
against t h e Crown ex contractu by n o m e a n s invo lved as a logical 
consequence t h e conclus ion t h a t t h e Crown could b e s u e d in tort . 
I think that t h e real explanat ion of t h e d e v e l o p m e n t of t h e l a w i n 
Ceylon as t o su ing t h e Crown is t h a t t h e Courts h a v e gradual ly 
enabled t h e subject in Cey lon t o obta in b y act ion aga ins t t h e C ro w n 
the relief t h a t t h e subject in- E n g l a n d obta ins by" pet i t ion of r ight , 

1 (1888) 13A.C. 197. 3 (1901) 5 N. L. B. 65. 
2 (1887) 12 A. C. 643. * (1896) 2 N. L. B. 361. 

5 (1884) 9 A. C. 586. 
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but no th ing more . T h e e x t e n t of t h e relief obtainable by pet i t ion 
of right i s we l l es tabl i shed. I n Tobin v. Reg.1 the suppl iant 's ship 
h a d b e e n se ized and destroyed by a nava l commander under t h e 
authori ty of t h e Crown in pursuance of s ta tutes for t h e suppression 
of t h e s lave trade. T h e Court of C o m m o n P l e a s (Erie C.J . , W i l l i a m s , 
W i l l e s , and Keat ing J J . ) he ld t h a t a pet i t ion of right would not lie] 
inter alia, because t h e act ion w a s one of tort . Sir H u g h Cairns h a d 
argued for the suppl iant that " a pet i t ion of right does l ie t o recover 
unl iquidated d a m a g e s for a wrong. N o t indeed for such a wrong 
as an assault , but if t h e Crown is t o be he ld responsible for the seizure 
of chat te l s , t h e Crown m u s t cont inue to be l iable where the wrong 
cannot be recompensed b y t h e return of t h e c h a t t e l s . " This con
t e n t i o n w a s over-ruled by the Court. " W h a t e v e r , " said Er ie C.J . , 
" w a s t h e form of procedure, t h e subs tance s e e m s a lways t o have 
been t h e trial of t h e right of t h e subject as against the right of the 
Crown to property or an interest in property wh ich had been seized 
for t h e Crown. 

" A pet i t ion of right does not l ie t o recover d a m g e s from the 
K i n g for a mere wrong supposed t o h a v e done b y h i m . N o t a s ingle 
ins tance o f a recovery of s u c h d a m a g e s from t h e K i n g h a s been c i t ed . ' ' 
I n Feather v. Reg.2 t h e suppl iant had obtained a patent for improve
m e n t s in t h e construct ion of sh ips . T h e Admiral ty Commiss ioners 
h a d infringed i t . Cockburn C.J . , Crompton, Blackburn, and 
Mel lor J J . , fol lowed Tobin v. Reg.,1 and held t h a t a pet i t ion of right 
would not l ie . " T h e only c a s e s , " said Cockburn C.J . , " in wh ich 
t h e pet i t ion of right i s open t o t h e subjec t are where t h e land or 
goods or m o n e y of a subject h a v e found their w a y into the possess ion 
of t h e Crown, and "the purpose of t h e pet i t ion is to obtain rest i tut ion, 
or, if rest i tut ion cannot be g iven, compensat ion in m o n e y ; or where 
t h e c la im arises out of a contract as for goods supplied t o the Crown 
or t o the publ ic s e r v i c e . . . . . . . . . N o case h a s b e e n adduced 
in wh ich a pet i t ion has been brought in respect of a wrong properly 
s o c a l l e d . " 

I n Thomas v. Reg.," B lackbrun , Quain, and Mellor J J . held that 
a pet i t ion of right wil l l ie for breach by t h e Crown of a contract 
resul t ing in unl iquidated d a m a g e s . " I t a p p e a r s , " said Blackburn J . , 
" t h a t a t t h e t i m e of t h e pass ing of t h e Ac t " (i.e., the Pe t i t i on of 
B i g h t Act , 1860) " there w a s a general impress ion t h a t a pet i t ion of 
r ight w a s mainta inable for a debt due or a breach of contract by the 
C r o w n . " 

" T h e a r g u m e n t against t h e pet i t ion of right ly ing in such a case 
i s , w e think, entirely grounded on t h e absence of ancient precedents . 
A n d t h a t is undoubted ly a strong a r g u m e n t . " I t w a s contended 
in Thomas v. Reg.3 however , t h a t t h e remedy w a s available only in 
c a s e s in wh ich t h e freehold WBB concerned. B u t t h e Court negat ived 

i (1864) 88 L. J. C. P. 199. 3 W66) 8 B. & 8. W. 
» (1874) L. B. 10 Q. B. 81. 
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t h i s content ion o n t h e authori ty of The Bankers' c a s e . 1 T h e Bankers' 
c a s e 1 w a s regarded a s a precedent i n po int . Thomas v. Reg.' w a s 
fo l lowed i n Windsor v. Annapolis Ry. Co.,3 during t h e a r g u m e n t of 
w h i c h Lord H a l s b u r y s a i d : — 

T h e TKing c a n d o n o w r o n g m e a n s t h a t h e c a n n o t c o m m i t a t o r t — 
h e c a n d o w r o n g i n o t h e r s e n s e s . 

T h e r e m e d y b y pe t i t i on of r ight h a s n o t , s o far a s I c a n s e e , b e e n 
carried b e y o n d t h e po in t a t w h i c h t h e s e author i t ies l e a v e i t , and 
would n o t e x t e n d t o s u c h a c l a i m a s w e h a v e t o dea l w i t h in t h e 
present act ion . I f t h e analogous r ight granted t o pr ivate indiv i 
duals by t h e Courts i n Cey lon i s t o be m a d e m o r e c o m p r e h e n s i v e , 
t h e e n l a r g e m e n t of i t s s c o p e m u s t b e t h e work of t h e L e g i s l a t u r e . 
I h o l d t h a t t h e appe l lan t s ' ac t ion is n o t m a i n t a i n a b l e aga ins t t h e 
Crown. 

T h e n e x t content ion o n t h e appe l lan t s ' behal f w a s t h a t , e v e n if 
t h i s i s an act ion of tort, a n d s u c h a n ac t ion i s n o t m a i n t a i n a b l e 
against the Crown, i t i s m a i n t a i n a b l e aga ins t t h e G o v e r n m e n t of 

•Ceylon. T h e appe l lant s , however , h a v e n o t s u e d t h e G o v e r n m e n t 
of Ceylon . T h e act ion i s in s t i tu ted aga ins t " H i s M a j e s t y ' s 
A t t o r n e y - G e n e r a l , " a n d i n t h e no t i ce of ac t i on ( D 39) s e n t b y t h e 
proctors of t h e appe l lants t o t h e At torney-Genera l , i n t e r m s of 
s ec t ion 4 6 1 of t h e Civil Procedure Code , 1889 , t h e y expres s ly s a y 
t h a t h e wil l b e s u e d " a s represent ing t h e Crown, for t h e Crown 
h a v i n g filled u p t h a t port ion of t h e B e i r a lake in C o l o m b o l y i n g 
b e t w e e n D h o b y i s land and t h e P e t t a h ra i lway s ta t ion , w h e r e b y free 
nav igat ion across t h e lake u p t o t h e b a n k near t h e P e t t a h ra i lway 
s ta t ion h a s b e e n obs truc ted a n d t h e right of t h e (appe l lants ) a n d 
other m e m b e r s of t h e publ ic t o s u c h n a v i g a t i o n h a s b e e n injurious ly 

affected, and whereby t h e (appel lants) h a v e b e e n p r e v e n t e d 
f rom conduct ing and carrying o n their s t e a m b o a t serv ice across t h e 
l a k e . " 

B u t t h e m a t t e r i s conc luded , so far a s w e are concerned , b y t h e 
dec is ion of t h e Col lect ive Court in he Mesurier v. Layard* I n t h a t 
case t h e plaintiff s u e d t h e At torney-Genera l , a s represent ing t h e 
" G o v e r n m e n t of C e y l o n , " for arrears of salary. T h e At torney -
General objec ted t h a t h e represented n o t t h e G o v e r n m e n t of 
Cey lon "But t h e Crown. T h e Dis tr ic t J u d g e u p h e l d t h i s object ion 
a n d d i s m i s s e d t h e act ion . T h e S u p r e m e Court ( B o n s e r C . J . , 
W i t h e r s J . , Lawr ie J . d i ssent ing) reversed h i s dec i s ion o n t h e ground 
t h a t for m o s t purposes t h e express ions " G o v e r n m e n t of Cey lon " 
a n d " Crown " are ident ical , a n d t h a t a n ac t ion againstf t h e Govern
m e n t of Cey lon is a n act ion aga ins t t h e Crown. S e c t i o n s 456 -462 
of t h e Civil Procedure Code s trongly support t h i s v i e w of t h e law, 
referring as t h e y d o t h r o u g h o u t — e x c e p t i n s e c t i o n 4 5 8 , t o w h i c h I 
wi l l revert i n a m i n u t e — t o t h e " Crown " a s t h e par ty w h o m t h e 

i U How. St. Tr. 6. 3 (1886) 11 A. C. 607. 
* QJB74) L. R. W Q. B. 8L « (1898) 8 N. L. B. 227. 
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1918. Attorney-General i s t o represent . Moreover, if t h e dist inct ion which 
t h e appel lants seek t o draw b e t w e e n t h e " C r o w n " and the "Govern
m e n t of Ceylon " is sound, th i s curious result fol lows, that the latter 
i s no t ent i t led to t h e not ice of act ion wh ich sect ion 461 secures e v e n 
to a vi l lage h e a d m a n sued in respect of any act purporting t o h a v e 
b e e n done by h i m in h i s official capaci ty . I t w a s argued that 
sec t ion 458 of t h e Civil Procedure Code, wh ich enacts that " t h e 
Court, in fixing t h e day for t h e Attorney-General to answer t o t h e 
plaint , shal l a l low a reasonable t i m e for t h e communicat ion wi th t h e 
Government through the proper channels " told in favour of t h e 
appe l lants ' content ion on t h e point under consideration. I do not 
think so. Sec t ion 458 mere ly provides for t h e ordinary cont ingency 
of t h e Attorney-General requiring, on behalf of t h e Crown, to 
consul t t h e head of a department , or t h e Government Agent of a 
Province , as t o the c ircumstances under wh ich any action arises or 
as t o the defence wh ich ought to be se t u p , before filing answer. I 
a m unable to regard as serious the content ion of the appel lants ' 
counse l that t h e Government of Ceylon can be treated as if it were a 
s ta tutory corporation, s u c h as t h e Municipal Council of Colombo, 
ent ire ly dist inct from, and ent i t led to none of t h e i m m u n i t i e s of, t h e 
Crown, or a mere depar tment of Government , such as t h e Commis 
sioners of Publ i c Works (Graham v. Public Works Commissioners1). 
T h e appel lants ' counsel further relied on In re Holmes2 and Fraser v. 
Queen's Advocate 3 in support of his content ion that the Government 
of Ceylon does not represent the Crown. W i t h Fraser v. Queen's 
Advocate 3 I h a v e already dealt . In re Holmes,2 in so far as it has 
a n y bearing o n the quest ion, is rather against the appel lants than in 
their favour. There a demurrer t o a pet i t ion of right in E n g l a n d in 
respec t of land in Canada w a s al lowed on the ground that the Queen 
w a s as m u c h resident in Canada as in E n g l a n d and t h a t the suit 
o u g h t to h a v e been brought in Canada, where the land was s i tuated.* 
T h e remark already m a d e in regard to act ions of tort against the 
Crown is applicable, mutatis mutandis, here. If there had been any 
reasonable probability of get t ing rid of the difficulty of suing " t h e 
Crown " in tort b y making " t h e Government of Ceylon " the 
de fendant t o the act ion, t h e exper iment would have been tried long 
"before Le Mesurier v. Layard.5 The unbroken practice in regard to 
a c t i o n s in contract has b e e n t o sue formerly t h e Queen's Advocate , 
a n d n o w t h e Attorney-General , as representing t h e C r o w n . 8 

T h e quest ion w h e t h e r t h e present act ion can b e mainta ined 
against t h e second and third respondents presents more difficulty. 
T h e learned Dis tr ic t J u d g e has he ld that there is no necess i ty , in 
v i e w of t h e finding t h a t t h e Crown is not l iable, t o consider the 
pos i t ion of t h e second and third respondents , " for t h e y are the 

i (1901) 2 K. B. 781. 4 See Reiner v. Salisbury (Marquis of, 
•> aSBl) 23. AH. 687. (1876) 2 Ch. D. 386. 
> (1868) Ram. 63-68, 816. 5 (1808) 8 N. L. R. 227. 

* Bee authorities cited above. 
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1913. s e r v a n t s of t h e Crown, a n d h a v e performed t h e a c t s c o m p l a i n e d of 

•on Crown property under t h e ins truct ions of t h e C r o w n . " T h e c a s e 
of Raleigh v. Go»chen,x however , s h o w s — a n d t h e r e s p o n d e n t s ' 
c o u n s e l did n o t contes t t h i s — t h a t t h e appe l lants might , , if t h e y h a d 
c h o s e n t o d o so , h a v e s u e d t h e s e c o n d a n d third r e s p o n d e n t s a s 
indiv iduals for any unlawful and wrongful ac t c o m m i t t e d b y t h e m , 
e v e n a l though t h e y h a d only ac ted o n behalf or b y t h e author i ty of 
t h e Crown. I t i s clear, however , b o t h from t h e capt ion a n d f rom 
t h e l anguage of t h e p la int , i n w h i c h t h e y are s a i d t o h a v e a c t e d a s 
" engineers e m p l o y e d by t h e G o v e r n m e n t of C e y l o n , " and in t h e 

prayer of wh ich t h e At torney-Genera l and t h e y are descr ibed 
w i t h o u t d is t inct ion as " t h e d e f e n d a n t s , " t h a t t h e s e r e s p o n d e n t s 
w e r e s u e d i n their official capac i ty . T h e ac t ion could n o t b e h e l d 
t o be mainta inable against therri w i t h o u t an a m e n d m e n t of t h e 
pla int , and without- their h a v i n g a fresh opportun i ty of g iv ing 
e v i d e n c e on their o w n behalf. I n Raleigh v. Goschen.,1 a m o t i o n for 
a s imilar a m e n d m e n t w a s re fused . There , n o doubt , t h e f a c t s w e r e 
different, as t h e plaintiffs proposed n o t m e r e l y t o s u e t h e original 
d e f e n d a n t s individual ly as we l l as officially, but t o bring n e w part ies . 
I n oppos ing t h e mot ion , however , Sir R ichard W e b s t e r , t h e n 
At torney-Genera l , s a i d : " I t i s a ser ious t h i n g t o a l low ac t ions of 
t h i s k ind, w h i c h are very c o m m o n , t o b e cured by a m e n d m e n t , " 
a n d R o m e r J . , in uphold ing t h e object ion, observed t h a t w h a t t h e 
plaintiffs were seek ing t o d o w a s t o change o n e act ion in to another 
o f a subs tant ia l ly different character. I th ink t h a t t h e s e cons idera
t ions hold good here , and t h a t n o a m e n d m e n t of t h e p la int w i t h a 
v i e w t o m a k i n g t h e present act ion ma in ta inab le against t h e s e c o n d 
a n d third respondents should b e a l lowed. I a m all t h e l e s s d i sposed 
t o sanc t ion s u c h a n a m e n d m e n t , b e c a u s e t h e a p p e l l a n t s ' counse l 
w h e n cha l l enged b y t h e Sol icitor-General at t h e c o m m e n c e m e n t of 
t h e trial in t h e D i s t r i c t Court t o say w h e t h e r or n o t t h e s e c o n d and 
third respondents were sued in their official capac i ty refused t o 
m a k e a n y s t a t e m e n t o n t h e subjec t , and a lso b e c a u s e , e v e n as 
aga ins t t h e s e respondents , t h e act ion wou ld , in m y opinion, fail o n 
t h e ev idence . 

T h e case m a y b e considered o n t h e mer i t s m o r e briefly. I t i s 
difficult no t t o feel t h a t w h a t t h e appe l lants w o u l d real ly h a v e 
desired t o es tabl i sh is a right of ferry, b e t w e e n t h e po in t s A a n d B , 
referred t o in t h e plaint and in t h e ev idence , i.e., f rom P e t t a h ra i lway 
s tat ion t o S la v e I s l a n d . N o such c la im, however , i s m a d e in t h e 
p la int , and n o right of ferry could h a v e b e e n c l a i m e d succes s fu l ly , 
in v i e w of t h e fac t t h a t , if for n o o ther reason , t h e ferry service 
carried o n b y t h e appel lants b e t w e e n t h e po in t s above-ment ioned-
w a s a d m i t t e d l y n o t a n exc lus ive one . W e m u s t take t h e a p p e l l a n t s ' 
c a s e , therefore, in t h e form in w h i c h i t h a s b e e n presented t o u s . 
T h e y c o m e forward as m e m b e r s of t h e publ ic t o v ind ica te a n al leged 

i (1898) 1 Ch. 78. 
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publ ic right of navigat ion over Be i ra lake, and p lead t h e interruption 
of their ferry service b e t w e e n points A and B as special damage . I t 
i s obviously essential to t h e e s tab l i shment of this c la im that t h e 
appel lants should prove t h a t t h e publ ic h a v e r ights—in t h e proper 
sense—of navigat ion over t h e lake . T h e ev idence adduced for t h i s 
purpose fal ls under three categor ies : ev idence as to t h e origin and 
character of the. lake itself, a c t s of publ ic user, and t h e proclamation 
By t h e Governor of the lake as a " principal lake " under Ordinance 
N o . 8 of 1848. I wil l consider each of these categories in turn. 

T h e appel lants l e d very l i t t le vivd voce ev idence a s t o t h e origin 
and character of t h e lake . Mr. Coombe , their Chief Engineer , w h o 
h a s only b e e n in Ceylon s ince 1900, s a i d : " I know only by hearsay 
t h e pas t history of t h e l a k e . " Mr. S t e p h e n s , their Manager , w h o 
c a m e t o Ceylon in 1880, says noth ing on t h e subject . Mr. Raffel, 
a Burgher in t h e e m p l o y m e n t of Messrs . Ai tken, Spence & Co . , w h o 
w a s born in Colombo and h a s s p e n t all h i s l ife there , s a y s : " I know 
as m u c h of t h e history of t h e lake as any o n e , " but g ives n o detai ls , 
except t h a t it " w a s cal led t h e ' lung of P e t t a h . ' " Mr. P.. W . B o i s 
h a d k n o w n t h e l ake for nearly forty-seven years , and gives t h e 
fol lowing e v i d e n c e : " T h e boats used t o go along t h e m o a t through 
t h e Fort t o t h e harbour; t h e m o a t w a s part of the fortifications, and 
there w a s t h e sa l ly port. Co lombo had a real fort t h e n — a n old 
D u t c h fort. F r o m t h e lake t h e boat entered through t h e sally port 
in to t h e portion of t h e m o a t inside t h e Fort . T h e old Fort canal 
w a s a very anc ient D u t c h one . I r e m e m b e r i t s be ing filled u p . T h e 
old m o a t w a s certainly artificial, and I infer t h a t t h e old canal w a s 
not a part of the lake , b u t a n artificial one, for it w a s built u p on 
b o t h s i d e s . " 

Mr. B u c k n e y , t h e son of t h e founder of t h e ferry service, c a m e 
t o Cey lon in 1878. H e s a y s noth ing on t h e subject , nor does 
Mr. M a c M a h o n , t h e appe l lants ' Traffic Manager , n o r Mr. de Si lva, 
nor Mr. W e i n m a n . 

Mr. L o o s , Proctor, said in cross -examinat ion: " As a mat ter of 
h is tory , I h a v e heard t h e D u t c h bui l t t h e l a k e — t h e y excavated t h e 
l a k e ; t h e e x c a v a t e d earth w a s used for bui lding t h e forts. T h e 
canal wh ich ran in to t h e Fort from t h e lake m u s t also h a v e been 
m a d e b y t h e D u t c h at t h e t i m e t h e lake w a s m a d e . ' ' 

This ev idence w a s objected to , and Mr. Lo o s qualified it in 
re - examinat ion : " I cannot say in w h a t history I read t h a t the 
D u t c h e x c a v a t e d t h e l a n d a n d m a d e t h e lake . I heard s o . " 

Colonel S y m o n s s a i d : " I be l ieve t h e portion of t h e lake where 
t h e rope ferry t o t h e Club Chambers w a s , and t h e ground on wh ich 
t h e Colombo Club s tands , are all Mil i tary reserve grounds—Colonial 
Mil i tary grounds. T h e permiss ion of t h e Military had t o be 
obta ined for bui lding t h e Colombo Club building. I bel ieve t h e 
Mil i tary are e n t i t l e d t o pul l d o w n t h e Club bui lding for Military 
p u r p o s e s . " 
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I n re -examinat ion h e exp la ined t h a t h e h a d n o specif ic k n o w l e d g e 
o n t h e subject . 

T h e la te Mr. J u s t i c e W e n d t s a i d : " I t i s poss ib le t o g e t 
from t h e lake through t h e c a n a l s in to t h e K e l a n i y a river. I 
h a v e of ten g o n e t h a t w a y . T h e K e l a n i y a r iver i s c o n n e c t e d 
w i t h the lake by a c a n a l — t h e S a n S e b a s t i a n c a n a l ; there is a 
lock, t o o . " 

Sir W i l l i a m Mitche l l s a i d : " T h e canal w a s m a d e so long ago t h a t 
I c a n n o t s a y if i t w a s a par t of t h e l a k e ; there w a s a m o a t round t h e 
Por t w h i c h h a d c o m m u n i o a t i o n w i t h t h e lake . I a l w a y s regarded 
t h a t canal as a port ion of t h e lake , and I a l w a y s t h o u g h t t h a t I h a d 
a s m u c h right t o u s e t h a t canal as I h a d t o u s e t h e l a k e . W e d id n o t 
resent t h e filling u p of t h e canal b e c a u s e i t go t v e r y l ow and s t a n k 
badly. T h e filling of t h e canal w a s an interference w i t h w h a t w e 
t h o u g h t were our r ights , b u t w e did n o t re sent i t a s i t h a d b e c o m e 
a nu i sance . A t t h a t t i m e w e w o u l d h a v e r e s e n t e d a filling u p of 
t h e l a k e . " 

Thi s e x h a u s t s t h e appe l lan t s ' viva voce e v i d e n c e as t o t h e origin 
and character of Be i ra lake . E v e n e xc lu d ing t h o s e port ions of it 
w h i c h t e n d t o support t h e content ion of t h e r e s p o n d e n t s t h a t t h e 
lake is Crown property , i t obvious ly is insufficient t o raise a n y k ind 
of presumpt ion t h a t t h e lake i s one over w h i c h publ ic r ights of 
nav igat ion w o u l d ex i s t . On t h e other s ide , w e h a v e t h e e v i d e n c e 
of Mr. G a m o n , W a r r a n t Officer of t h e R o y a l E n g i n e e r s , t h a t t h e 
portion of t h e lake b e t w e e n t h e po ints A a n d B h a s a l w a y s b e e n 
considered Mil i tary property; and t h e opinion of Mr. A n t h o n i s z , 
t h e G o v e r n m e n t Archivis t , based o n t h e books and m a p s w h i c h h e 
m e n t i o n s , t h a t " the C o l o m b o lake i s a n artificial lake format ion , 
bui l t b y t h e P o r t u g u e s e a t t h e t i m e t h e y bui l t t h e l ine of rampart s 
referred t o in Ribeiro's book, and enlarged b y t h e D u t c h . " Mr. 
Anthon i sz w a s severe ly cross -examined as t o t h e grounds of t h i s 
opinion, and confronted w i t h t h e works of D o C o u t o a n d B a r r o s , 
w h o wrote before Ribeiro, and w h o s a y n o t h i n g as t o t h e bui ld ing 
of a n artificial lake , and a lso w i t h a n article b y C o m m a n d e r S o m e r -
vi l le , R . N . , in " Spol ia Zey lan ica " ( P 13) , in w h i c h t h e v i e w is 
deve loped t h a t B e i r a lake is a lagoon l ike t h e w e l l - k n o w n l a k e s of 
N e g o m b o a n d P u t t a l a m . 

D o Couto s t a t e s , h o w e v e r (pp. 299 , 303 , F e r g u s o n ' s t rans la t ion , 
D 31) , t h a t R a j u , K i n g of Cey lon , drained t h e lake at t h e t i m e of t h e 
s i ege of Colombo i n 1587:—a f e a t scarce ly cons i s t en t w i t h C o m 
m a n d e r Somervi l l e ' s theory t h a t i t w a s a large lagoon . N o mater ia l s 
o ther t h a n t h o s e p laced before t h e Di s tr i c t J u d g e w i t h reference t o 
t h e origin and his tory of Be i ra lake w e r e brought t o our no t i ce in t h e 
a r g u m e n t of t h e appeal . There is n o n e e d t o e x p r e s s a n y opinion of 
our o w n o n t h e subject . Suffice i t t o say t h a t for a n y t h i n g t h a t t h e 
appe l lants h a v e s h o w n t o t h e contrary Mr. A n t h o n i s z ' s theory m a y 
b e qu i t e correct. 
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The ev idence of user consists of various ferry services carried o n 
for hire success ive ly and s o m e t i m e s s imul taneous ly by nat ive c a n o e s 
a n d s t eamboat s , including the service of the appellants t h e m s e l v e s , 
t h e transport of produce by mercant i le firms wi th lake frontages, 
an ex tens ive user of t h e lake for pleasure purposes by t h e owners of 
properties on i t s banks , and an equally ex tens ive user of portions of 
it b y other sect ions of t h e c o m m u n i t y wi thout any riparian interests , 
e.g., by boys for bathing, by dhobies for washing c lo thes , and b y 
carters for wash ing their bulls and carts . All t h e s e k inds of user 
h a v e b e e n long cont inued, and, for the m o s t part, uninterrupted. 

W e are n o t concerned i n t h e present c a s e wi th t h e c la ims of 
merchant s w i t h lake frontages or riparian owners . The appel lants 
admit t h a t t h e y have no right of ferry. Their ferry service has t o 
b e considered, therefore, mere ly as ev idence of t h e al leged public 
right of navigat ion. On t h e o n e hand, i t has been exercised con
t inuous ly and profitably by t h e appel lants and their predecessors in 
t i t le a t l eas t from 1874 downwards . On the other hand, w e find t h e 
appel lants or their predecessors in t i t le cons is tent ly admitt ing t h e 
t i t le of t h e Military authorit ies t o a portion of t h e lake traversed by 
their boats b e t w e e n t h e points A and B , undertaking ( D 6) t o 
d i scont inue t h e pier, wh ich t h e y had erected at point B , at any t i m e 
t h a t t h e Military authorit ies m i g h t consider it necessary , c los ing 
t h e service of boats for twenty- four hours every year on a day fixed 
b y t h e Military authorit ies in order that t h e y m i g h t never be in a 
pos i t ion t o c l a i m a " right of w a y over Mil i tary property i n Colombo, 
inc luding the lake a r e a , " presuming ( D 5) that the nat ive canoe 
service would be c losed on the s a m e day, and acknowledging thereby 
t h e right of t h e Military authorit ies to prevent navigat ion over t h e 
Military reserve, and accept ing from t h e Municipal Council , t o w h o m 
t h e lake w a s handed over by Government in 1888, a lease ( P 9, 
N o . 4 2 7 / 2 , 5 5 5 ) of t h e plot of land at t h e P e t t a h terminus on which 
their boathouse and enginehouse had been erected, containing a 
recital t h a t t h e premises were being leased " wi th t h e sanct ion of 
G o v e r n m e n t . " I t would be impossible in t h e face of th i s ev idence , 
e v e n if i t s tood alone, t o hold t h a t t h e appel lants had shown t h a t 
the ir nav igat ion of Be i ra l ake for t h e purposes of their ferry service 
w a s otherwise t h a n permiss ive . T h e s a m e observation applies 

' a fortiori t o t h e u s e of t h e lake by other c lasses of the c o m m u n i t y 
for boat ing , bath ing , a n d w a s h i n g carts and bul l s . B u t there is 
affirmative ev idence , contributed part ly by t h e wi tnesses for t h e 
appel lants t h e m s e l v e s , showing t h a t Government has throughout, 
and wi thout protest , t i l l t h e present act ion w a s inst i tuted, dealt w i t h 
t h e lake in a m a n n e r entirely incons is tent wi th the appel lants ' c la im. 

T h e fol lowing p a s s a g e s from t h e ev idence wil l suffice to m a k e 

thiB c l e a r : — 
The Government (says Mr. Loos) did whatever they wanted t o 

d o w i t h the lake without any protest from any one. St . John's canal 
T7?>nt across Norris road, and boats that came from Slave Island crossed 
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the land and went right on into the oanal ; there used to be a bridge in 
Morris road formerly. That oanal was a cont inuat ion of the lake. The 
Government filled u p that oanal. I d i d not raise any protest. I t d id 
jxot strike m e that any right of mine was being interfered w i t h . I had 
n o boats a t that t i m e ; if I had had, perhaps I m i g h t have protested. 
1 never heard that the public interfered w i t h the filling u p of the oanal. 
There was no regular landing stage on the lake before the steam ferry
boats started. A canoe could be hired from any part of the bank, and 
-the passengers could land on any part of the banks of the lake. 

Government filled u p a large p a i t of the lake when the rai lway l ine 
-was built , and passengers then went across the rai lway l ine to get to the 
boats . The Government has reclaimed considerable portions of the 
Jake and possessed the reclaimed portions as Government property. 
Near the Royal College the lake extended up to i t s boundary. The 
Government reclaimed that port ion o f - the lake and made the road 

-which is now there on the spot where formerly the lake s tood. 

Th i s e v i d e n c e is qualified in re -examinat ion by t h e s t a t e m e n t 
t h a t : — 

Unt i l recently on ly very small portions of the lake were filled u p , 
a n d the free use of the lake b y the publ ic was not interfered w i t h . 

I know (says Mr. de Si lva) the present Norris road. Where i t 
s t a n d s n o w used formerly t o be the lake, i n parts . I t i s n o w Govern
m e n t property. I mean the railway line is Government property. N o 
one objected to the Government taking over that port ion. That w a s 
since 1 8 7 4 ; I cannot g ive the exact date . The bui lding of the rai lway 
caused me m u c h inconvenience i n get t ing to the lake, but I raised no 
object ion. A s long as I had access to the water I d i d n o t m i n d ; i t d id 
-cause me inconvenience. After 1874 I ceased to l ive in the Pet tah . 
I then l ived in Slave Is land. 

Q.—You remember that the Government shifted bathing-places and 
-washing-places from one place, and erected them i n other places ? 

A.—Oh, y e s ; oh , yes . I t m a y have been the Government or the 
Municipal Council that shifted the bathing-places. 

The Government (says Mr. Just ice Wendt) has deal t w i t h large 
portions of the lake in-various ways , reclaiming portions for the rai lway 
a n d the road near the Roya l College. The ra i lway i s Government 
property. I d id not object to the Government's ac t ion in ths matter , 
n o r d id any one alse, so far as I can remember. Quite close to m y house 
a largi b i t of the lake between Vauxhall street and Dar ley road has been 
recently filled u p and converted into a park b y the Municipal Council, 
I believe. While the publ ic had the use of the lake, the Government 
a lso filled u p and reclaimed portions of i t w i thout any protest from any 
o n e that I a m aware of. 

I n re-examinat ion, Mr. J u s t i c e W e n d t a d d e d : — 

The bui lding of the rai lway d id not prejudice m y interests in any 
w a y . The b i t of the lake filled u p near Vauxhal l street w a s a b i t of 
s tagnant water. 

The Government (admits Mr. Jul ius) as a mat ter of r ight have 
reclaimed large portions of the lake and taken t h e m for themselves. I 

use the Galle Face esplanade wi thout permission as a matter o f right. 
N o one has interfered w i t h me . I s a y I have used i t as a matter o f 
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right. The Military authorities might endeavour to prevent my doing 
so. I do not know that they can prevent the esplanade being used 
except for Military purposes. I have never heard that the Military 
authority claims a large part of the lake. * 

Q.—As a matter of fact, it might be that the Military authorities 
claim a large part of the lake ? 

A.—I cannot say that the Military authorities have no right over 
the lake. 

Sir W i l l i a m Mitche l l explains t h e acquiescence of t h e public in 
t h e filling u p of t h e canal on the ground that " it got Very low and 
s tank very b a d l y , " but admit s also the reclamation by Government 
of large portions of t h e l a k e for rai lway purposes . 

Th i s body Of ev idence , m o s t damaging in itself t o t h e appel lants ' 
case , i s corroborated by affirmative ev idence , oral and documentary , 
of t h e sale b y Government , or s e t t l e m e n t on certificate of quiet 
possess ion , of e ighteen out of t h e t w e n t y lo t s of land surrounding 
t h e lake , and of t h e unchal l enged rec lamat ion of large areas of t h e 
lake , prior t o 1874 and subsequent ly , for t h e erection of t h e Govern
m e n t Fac tory , the Gasworks , the Elec tr ic L i g h t Stat ion , t h e E a i l w a y , 
and t h e m a k i n g of s treets and parks. 

T h e appel lants h a v e , in m y opinion, failed to establ ish any such 
ac t s of user of Be i ra lake as wil l suffice to m a k e good the al leged 
publ ic rights of navigat ion over i t . E v e n had the fact been other
wi se , t h e appe l lant s ' case , in m y opinion, m u s t fail. They h a v e n o 
ferry, are not riparian owners , and, on t h e ev idence , would h a v e no 
s u c h r ights of passage different from those of the public at large 
over the lake as could const i tu te special d a m a g e in t h e e y e of t h e law. 
N o t very m u c h he lp perhaps is to be derived in a case l ike t h e present 
from E n g l i s h analogies , but it m i g h t b e argued t h a t if, as i s con
t e n d e d by t h e respondents , t h e lake i s an artificial creation and is 
t h e property of t h e Crown, t h e decis ion of t h e H o u s e of Lords in 
Simpson v. Attorney-General1 would h a v e a more direct application 
t o t h e c i rcumstances t h a n any of t h e decis ions t o which I wil l n o w 
refer. W e were strongly pressed on behalf of t h e appel lants wi th 
t h e j u d g m e n t of t h e Court of Queen ' s B e n c h in Marshall v. Ulles-
water Company 2 t h a t a publ ic right of navigat ing an inland lake 
inc ludes a right of d isembarking and c o m i n g on shore at any place, 
where persons nav igat ing a river would have a right t o c o m e on 
shore, and t h a t , therefore, if there b e a n obstruct ion, a l though in 
shal low water , w h i c h prevents persons landing where t h e y are 
ent i t l ed t o land , t h a t i s a publ ic nu i sance ; and also w i t h t h e rulings 
of t h e H o u s e of Lords in Bristow v. Cormican 3 and Johnston v. 
O'Neill * t o t h e effect t h a t t h e Crown h a s n o right, as a presumpt ion 
of law, t o t h e bed and soil of non-t idal inland lakes . There i s , 
» (1904) A. C. 476. 

2 (1871) I*. R. 10 Q. B. 166; and Cp. Lyon v. Fishmongers' Co., (1875) L. R. 
10 Ch. 691; and see Bourhe v. Davis, (1890) 44 Ch. D. 110. 

* (1878)8 A. C. 641. * A. C. 652. 
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however , a w i d e difference b e t w e e n t h e character of U l l e s w a t e r and 
L o u g h N e a g h — t h e lakes w i t h w h i c h t h o s e c a s e s w e r e c o n c e r n e d — 
a n d that of the Be i ra lake as i t appears o n t h e e v i d e n c e before u s . 
Moreover, e v e n if t h e principle w h i c h t h e rul ings i n q u e s t i o n affirm 
i s applicable under t h e c o m m o n l a w a n d t h e s t a t u t e l a w of t h i s 
C o l o n y — a n a s s u m p t i o n s trongly c o n t e s t e d b y t h e r e s p o n d e n t s ' 
c o u n s e l — t h e e v i d e n c e as t o t h e m a n n e r i n w h i c h G o v e r n m e n t h a s 
dea l t w i t h t h e Be i ra lake wou ld , I th ink , be sufficient t o e x c l u d e i t . 

I h a v e reserved for considert ion las t of al l t h e a p p e l l a n t s ' 
content ion t h a t t h e proc lamat ion of t h e lake o n October 2 3 , 1848 
( P 18), under sec t ion 2 of Ordinance N o . 8 of 1 8 4 8 — a n e n a c t m e n t , 
t h e effect of w h i c h i s preserved by s ec t ion 8 of Ordinance N o . 10 of 
1 8 6 1 — a s a " principal lake " c o n s t i t u t e d a ded ica t ion of i t for all 
purposes t o t h e publ ic . T h a t c o n t e n t i o n i s , I th ink, u n s o u n d . B y 
v ir tue of sec t ion 2 of Ordinance N o . 8 of 1848 t h e lake , u n d e r t h e 
Proc lamat ion of October 2 3 , 1848 , i s m e r e l y t o b e " d e e m e d " a 
" principal l ake " for " t h e purposes of t h e O r d i n a n c e . " N o n e of 
t h o s e purposes c a n fairly b e sa id t o i n v o l v e a n y ded ica t ion of t h e 
lake to t h e publ ic . Sec t ion 3 3 of t h e Ordinance po in t s t o t h e con
c lus ion t h a t t h e objec t of s ec t ion 2 w a s t o e n a b l e t h e Governor t o 
secure for a n y road or lake dea l t w i t h b y P r o c l a m a t i o n under i t 
preferential t r e a t m e n t a t t h e h a n d s of t h e Provinc ia l R o a d C o m 
m i t t e e . T h e a p p e l l a n t s ' counse l relied o n t h e c lause in t h e p r e a m b l e , 
w h i c h reci tes as o n e of t h e objects of t h e e n a c t m e n t " t h e improve 
m e n t of t h e m e a n s of c o m m u n i c a t i o n b y land a n d b y w a t e r in th i s 
I s l a n d , " and a lso o n t h e subs t i tu t ion in s e c t i o n 8 of Ordinance N o . 10 
of 1861 of t h e words " principal thoroughfare " for " principal l ake " 
in fine earlier e n a c t m e n t . T h e dec i s i on of t h e G o v e r n m e n t , 
however , t o apply t h e provis ions of t h e Ordinance of 1848 t o B e i r a 
l ake is qu i te cons i s t en t w i t h a n in ten t ion t o preserve as thoroughfares 
on ly certain l ines of c o m m u n i c a t i o n , s u c h as t h a t b e t w e e n t h e 
w a r e h o u s e s a n d t h e e n t r a n c e t o S a n S e b a s t i a n ' s canal , and b y n o 
m e a n s invo lved a general dedicat ion of t h e l ake t o t h e publ ic . I 
h a v e m a d e th i s observat ion o n t h e a s s u m p t i o n t h a t t h e Ordinance 
in ques t ion did effect s o m e k ind of dedicat ion of t h e lake . B u t , i n 
m y opinion, t h a t a s s u m p t i o n is itself u n t e n a b l e . N e i t h e r Ordinance 
N o . 8 of 1848 nor Ordinance N o . 10 of 1861 e m p o w e r s t h e Governor 
t o m a k e s u c h a dedicat ion , or v e s t s t h e " principal l a k e s " or 
" p r i n c i p a l thoroughfares ," w i t h w h i c h t h e y dea l , in a n y b o d y . 
T h e y m e r e l y create m a c h i n e r y for t h e m a i n t e n a n c e a n d i m p r o v e 
m e n t of s u c h thoroughfares . T h e c a s e for t h e a p p e l l a n t s o n t h i s 
ques t ion cannot , I think, fairly b e p u t h igher t h a n t o s a y t h a t t h e 
proc lamat ion of a lake under s ec t ion 2 of Ordinance N o . 8 of 1848 
or sec t ion 8 of Ordinance N o . 10 of 1861 i n v o l v e s a recogni t ion b y 
t h e G o v e r n m e n t of s o m e pre-ex is t ing publ i c r ights of p a s s a g e over 
it. B u t f rom t h i s po int i t i s a far cry t o t h e in ference t h a t t h e 
proc lamat ion of a lake under t h e Ordinances above referred t o 
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i Sohm's Institutes, 3rd. ed., 189, 303. 
a Voet 2, 4, 1, 49, 14, 3; Heineceius, 

s. 328; Leyser, ss. 254, 257; 
Groenewegen, De Leg., pp. 18, 19; 
Van Leeu. (Kotze) I., 151, 162. 

1 Cp. Ordinance No. 12 of 1840, 
eg. 6, 10; Ordinance No. 8 of 
1848, ss. 67, 68, 69; Ordinance 
No. 10 of 1861, ss. 84, 89, 90; 
Ordinance No. 7 of 1887, ss. 72, 
73,160,165. 

confers u p o n the publ ic legal r ights of navigat ing it in every direct ion. 
There is nothing in the Ordinances in quest ion to warrant any s u c h 
inference, and' t h e m a n n e r in wh ich Government h a s dealt w i t h t h e 
lake s ince 1848 and 1861 clearly shows t h a t nothing of t h e kind w a s 
ei ther effected or contempla ted . 

T h e respondents ' counsel pressed strongly upon u s t w o additional 
po ints , wh ich I do n o t propose t o dec ide; in the first place , that , 
adopting t h e later R o m a n l a w 1 and the R o m a n - D u t c h law, 1" 
t h e Legis lature of th i s Colony s h a d m a d e , inter alia, all lakes State-
property; and, in t h e n e x t p lace , t h a t t h e approval of t h e s c h e m e b y 
t h e Leg i s la t ive Council would bar any right t o relief that t h e appel
l an t s might otherwise have . I a m not m u c h impressed wi th t h e la t ter 
argument , and i t is unnecessary to say anything as to t h e former. 

I hold t h a t t h e appe l lants ' case fails on the meri ts , as wel l aa 
on the quest ion' whe ther t h e act ion will l i e against any of t h e 
respondents . 

I t only remains" t o express our indebtedness t o counsel on b o t h 
s ides for t h e industry , learning, and ability placed at our disposal 
in deciding th i s case . T h e argument of t h e appeal w a s de layed 
o w i n g to c a u s e s over wh ich nei ther t h e Supreme Court nor t h e B a r 
had any control. 

I would d i smiss t h e appeal w i t h cos t s . 

ENNIS J . — 

This w a s an act ion for a declaration that t h e plaintiff c o m p a n y 
had a right t o nav iga te i t s boats on t h e Be ira lake, Colombo, and 
more especia l ly b e t w e e n the points marked A and B on the p lan 
filed w i t h t h e p la int ; for an injunct ion restraining the de fendant s 
from further obstruct ing t h e navigat ion, and t o remove the present 
obstruct ion; for d a m a g e s , or, in t h e alternative, for c o m p e n s a t i o n 
or d a m a g e s . 

T h e act ion has been brought against H i s Majes ty ' s At torney-
General for Ceylon and Mr. Cole B o w e n and Mr. B a k e w e l l , E n g i n e e r s 
in the Ceylon G o v e r n m e n t Service . 

T h e Be ira lake , c o m m o n l y k n o w n as the Colombo lake, i s a p i e c e 
of water s o m e 416 acres in e x t e n t , w h i c h m e m b e r s of t h e publ ic 
h a v e b e e n in t h e habit of pass ing in canoes and boats , and at 
different spot s a long t h e shores certain c o m m u n i t i e s of dhobies h a v e 
b e e n in t h e habit of wash ing c lothes , whi l e a t other spots m e m b e r s 
of t h e publ ic h a v e b e e n in t h e habit of bathing and wash ing the ir 
carts , horses , and cat t l e . T h e lake is of u n k n o w n ant iquity , a n d 
h o w formed i s a m a t t e r of speculat ion . 

WOOD 
RENTON J . 

Colombo 
Electric 

Tramway 
Co. «. 

Attorney-
General 
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I n 1 8 7 4 a ferry serv ice of b o a t s b e g a n t o r u n regular ly b e t w e e n 
t h e P e t t a h and S l a v e I s l a n d ( the po in t s m a r k e d A and B on t h e plan)* 
About t h e s a m e time t h e G o v e r n m e n t filled s o m e port ion of t h e 
P e t t a h s ide of t h e lake a n d cons truc ted t h e ra i lway over t h e part 
filled in, and first a footbridge, t h e n a l eve l cross ing, g a v e a c c e s s t o 
the P e t t a h t e r m i n u s over t h e ra i lway. T h e plaintiff c o m p a n y are 
n o w t h e owners of t h e ferryboats . T h e w h o l e of t h e l a n d a t t h e 
S l a v e I s l a n d t e r m i n u s w a s land reserved b y t h e G o v e r n m e n t for 
Mil i tary purposes , and t h e ferry pier a t t h a t t e r m i n u s s tood i n t h e 
lake . T h e proprietors of t h e ferryboats paid o n e r u p e e per year 
t o t h e Mi l i tary author i t ies for t h e u s e of t h e p ier a n d a s h e d , 
and another rupee for t h e u s e of a p a t h w a y oyer t h e Mil i tary 
land from t h e pier t o t h e h igh road. T h e pier and p a t h w a y were 
annua l ly c losed for o n e d a y t o prevent a n y c l a i m t o a r ight of w a y 
arising. 

Similarly , on t h e P e t t a h s ide t h e land adjacent t o t h e l a k e b e l o n g e d 
t o t h e Government , t h e ferryboat proprietors p a i d r e n t for the ir 
landing s tage , a n d t h e ferry service appears ( D 5) t o h a v e b e e n 
c losed at t h a t end a l so for o n e day e a c h year . A t one period t h e 
proprietors of t h e ferryboats h a d a l e a s e ( P 9 , N o . 4 2 7 / 2 , 5 5 7 ) from 
t h e Munic ipal Counci l , granted w i t h t h e sanc t ion of t h e G o v e r n m e n t , 
for t h e P e t t a h e n d land ing p lace , b u t t h e l ease w a s n o t r e n e w e d o n 
i t s terrnination in 1904. E a r l y in 1909 i t w o u l d appear ( P 7) t h a t 
t h e G o v e r n m e n t and t h e plaintiff c o m p a n y entered i n t o a n e w 
agreement for a temporary l ease of a spot o n D h o b y i s land, u n d e r 
w h i c h t h e plaintiffs were p a y i n g rent , as s e e n f rom M r . S t e p h e n ' s 
ev idence , a t t h e c o m m e n c e m e n t of t h e su i t . 

I n 1907 a C o m m i s s i o n w a s appointed t o inquire i n t o and report 
u p o n t h e s c h e m e for t h e i m p r o v e m e n t of t h e C o l o m b o lake (appear
i n g i n Sess ional P a p e r XLIXI . of 1908) . T h e C o m m i s s i o n m a d e 
the ir r e c o m m e n d a t i o n s in Sess ional P a p e r V . of 1910 , w h i c h w e r e 
approved by the Governor in L e g i s l a t i v e Counci l ( D 36) on A u g u s t 3 , 
1910 . M e a n w h i l e b y Ordinance N o . 7 of 1909 a r r a n g e m e n t s w e r e 
m a d e b y t h e G o v e r n m e n t t o raise a loan for t h e purposes , a m o n g 
others , of t h e " Colombo Sta t ions E x t e n s i o n s " and t h e " C o l o m b o 
L a k e D e v e l o p m e n t . " 

T h e n , according to t h e p la int , in or about t h e m o n t h of April , 
1910, t h e second and third de fendants under ins truct ions from t h e 
G o v e r n m e n t began t o fill u p a port ion of t h e l a k e . Accord ing t o 
t h e ev idence i t wou ld s e e m t h a t a c a u s e w a y (about quarter m i l e 
long) w a s constructed b e t w e e n t h e P e t t a h shore of t h e . l a k e a n d 
D h o b y is land in 1909 , and t h a t on April 2 5 , 1910 , t h e plaintiff 
c o m p a n y under protes t m o v e d their P e t t a h t e r m i n u s t o t h e s i t e 
offered by t h e G o v e r n m e n t o n D h o b y i s land, after w h i c h t h e c h a n n e l 
t o t h e old t e r m i n u s w a s filled u p . T h e road along t h e c a u s e w a y w a s 
apparent ly inconven ient a t n ight and w h e n i t w a s w e t , as i t w a s 
l i t tered w i t h ra i lway mater ia l a n d v e r y rough . T h e filling i n of t h e 
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lake w a s carried o u t by t h e G o v e r n m e n t a s part of t h e Colombo 
Stat ions E x t e n s i o n s c h e m e , w h i c h w a s part of t h e general s c h e m e for 
t h e improvement of the lake . 

T h e plaintiff c o m p a n y say t h a t in 1909 t h e profits from t h e ferry 
service began t o d iminish , and disappeared altogether in 1911, and 
their c l a i m for d a m a g e s or compensat ion is based o n t h e loss after 
April, 1910. 

T h e Distr ict Court d i smissed t h e plaintiffs' c la im o n the grounds 
t h a t t h e act ion w a s one of tort, and as such could not be mainta ined 
against t h e Crown in Cey lon , and that t h e lake w a s t h e absolute 
property of the Crown, w h i c h could do w h a t it p leased w i t h it . 

On appeal t h e fol lowing points were a r g u e d : — 

(1) Can s u c h an act ion be mainta ined as against the Crown? 

(2) If no t , c a n s u c h an act ion b e mainta ined against t h e Govern
m e n t of Cey lon as dist inct from t h e Crown? 

(3) If no t , can s u c h a n action be mainta ined against t h e second 
and third de fendant s? 

(4) H a s t h e plaintiff c o m p a n y s h o w n any right wh ich const i tutes 

a cause of ac t ion? 
(5) If so , h a s t h e plaintiff c o m p a n y s h o w n any damage which 

wou ld enable i t t o mainta in the ac t ion? 

As to t h e first point , in Simon Appu v. The Queen's Advocate 1 

their Lordships of t h e Privy Council , referring to the quest ion 
w h e t h e r under t h e R o m a n - D u t c h law t h e sovereign could b e sued , 
s a i d : — 

Whatever speculations m a y be made upon these points, their 
Lordships cannot advise Her Majesty that such was the Roman-Dutch 
law, unless i t is shown to them that i t was so . And neither the researches 
of counsel nor their own have enabled their Lordships to at ta in any 
certainty on the subject. 

P a s s i n g t h e n t o t h e l aw of Ceylon, their Lordships observed that a 
very ex tens ive pract ice of su ing the Crown had sprung u p and had 
b e e n recognized by t h e Legis la ture , particularly in t h e 117th sect ion 
of t h e Ordinance N o . 11 of 1886, and they proceeded t o s a y : — 

I t appears to their Lordships that the latter part of that section 
would b e deprived of i t s meaning unless i t i s he ld that , i n the v iew of the 
Legislature, suits might be instituted by private persons against the 
Queen's Advocate for the recovery (amongst other things) of debts and 
damages. I t i s sa id that to g ive that meaning to the Ordinance would 
prove too much, for i t would -include actions for damages ex delicto, 
which, as everybody admits , cannot be brought against the Crown. 
B u t i t does not fol low that , because the words are wide enough to 
include actions ex delicto, they must do so . They are not words adapted 
t o confer a new right or to establish a new kind of sui t . They are only 

19A.C.571. 
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regulative of rights and proceedings already known, and they must be 
construed according to the state of things to which they dearly refer. 
They can, therefore, receive a full and sufficient meaning without 
extending them to actions ex delicto, but they cannot receive a full and 
sufficient meaning, indeed it is difficult to assign them any substantial 
operation at all unless they embrace actions ex contractu It 
would certainly be inconvenient that there should be no means of 
obtaining the decision of a Court of Justice in Ceylon on claims made 
by the subject against the Crown. Yet there are none if actions of 
this kind do not lie, for the petition of right does not exist in the 
Colony And finding that the Legislature recognized and made 
provision for such suits at least twenty-eight years ago, their Lordships 
hold that they are now incorporated into the law of the-land. 

T h e j u d g m e n t a m o u n t s t o th i s , t h a t t h e civi l procedure laid d o w n 
In t h e Code for t h e regulat ion of a c t i o n s aga ins t t h e C r o w n d o e s n o t 
es tabl i sh any n e w kind of sui t , but recognized t h a t su i t s for d e b t a n d 
d a m a g e s against t h e Crown ex i s t ed . T h a t t h e r ight t o sue t h e 
Crown cou ld n o t i n t h a t part icular c a s e b e referred t o R o m a n - D u t c h 
law, as i t had n o t b e e n proved t h a t s u c h a right e x i s t e d under t h a t 
l aw, but t h a t a pract ice h a d grown u p t o sue t h e Crown i n a c t i o n s 
arising o u t of contract , a n d t h a t t h e provis ions i n t h e C o d e w o u l d 
h a v e n o m e a n i n g u n l e s s i t referred t o s u c h ac t ions , i.e., ac t ions ex 
contractu for w h i c h there w a s precedent , and accordingly s u c h 
ac t ions were he ld t o b e part of t h e l a w of t h e Colony . 

I n th i s case i t h a s b e e n s u b m i t t e d for t h e a p p e l l a n t s t h a t i t i s n o w 
poss ib le t o prove t h a t R o m a n - D u t c h l a w did a l low an ac t ion aga ins t 
t h e Pr ince , and t h e fo l lowing authori t ies o n t h e R o m a n - D u t c h l a w 
h a v e b e e n c i t e d : — 1 Nathan 406; Voet 18, tit. 4, s. 6; Van 
Leeuwen (Kotze), vol. I., p . 12, note (h); Dutch Consultations Decl. 
IV. Cons. 123 (cited in 11 N. L. R. 364); Bort on Domain XVI. 
Decl; 1 Nathan 38; Voet 1, tit. 3, s. 15; Voet 1, tit. 4, 88. 8 and 9; 
Voet 2, tit. 4, s. 11. 

S o far a s I unders tand t h e s e references , o n l y o n e c a n , w i t h o u t 
doubt , b e said t o deal w i t h a n act ion ex delicto, v i z . , t h e p a s s a g e 
c i ted in Nathan 1, 406, b u t t h e counse l for t h e r e s p o n d e n t s h a s 
po inted out t h a t i t i s o p e n t o doubt w h e t h e r t h a t c a s e refers t o l a w 
appl icable in Cey lon , as t h e express ion " s t a t u e n d u m " u s e d in 
Voet, bk. 43, tit. 16, 8. 5, f rom t h e p a s s a g e f rom N a t h a n c o m e s , 
ind icates t h a t t h e right s u e d u p o n in t h a t c a s e w a s o n e c r e a t e d b y 
s t a t u t e , and t h a t a R o m a n - D u t c h s ta tutory r ight c a n o n l y b e 
accepted as appl icable t o Cey lon w h e n t h e part icular s t a t u t e h a s b e e n 
proved t o apply (which h a s n o t b e e n d o n e in th i s case ) . T h e 
c a s e s of Karonchihamy v. Angohamy 1 and Silva v. Balasuriya,3 i n 
m y opinion, dec i s ive ly s h o w t h a t t h e R o m a n - D u t c h l a w w h i c h 
prevai l s in Cey lon i s n o t t h e ent ire bulk of t h a t l a w , b u t o n l y s o 
m u c h of t h e D u t c h c o m m o n l a w a s c a n b e s h o w n t o b e appl i cab le , 

i (3801) 8 Tf. L. R. 1, at page 19. * (3913) 14 N. L. R. 469, after 468. 
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or of t h e D u t c h s tatutory l a w as can be s h o w n t o have been 
special ly applied. I n these c i rcumstances , i t i s m y opinion t h a t it has 
not b e e n proved that t h e R o m a n - D u t c h law appertaining to Ceylon 
g a v e any right t o sue t h e S t a t e i n an act ion arising ex delicto. 
T h e other c i tat ions also' are so v a g u e and uncertain as to l eave it 
open t o doubt whether under R o m a n - D u t c h law t h e S t a t e could be 
sued at all, except as a m a t t e r of grace. I t remains t o b e considered 
w h e t h e r any practice in relation to such sui ts h a s sprung u p which 
could reasonably be said t o be incorporated in t h e law of Ceylon o n 
t h e principles laid down in Siman Avvu's case . 

There are several cases in wh ich it has been express ly affirmed 
t h a t the Crown cannot be sued in an action arising ex delicto. That 
c l a i m s against t h e Crown h a v e frequently been contes ted o n t h e 
ground that t h e y h a v e arisen ex delicto is m e n t i o n e d by Cayley C.J . 
in Jayawardene's c a s e , 1 and Newman v. The Queen's Advocate2 is a 
Fuj i Court decis ion w h i c h is binding on u s . T h e quest ion w a s 
considered in Sanford v. Waring,3 in w h i c h B o n s e r C.J . rev iewed t h e 
R o m a n - D u t c h law on t h e subject and w a s not prepared to assent to 
t h e proposit ion t h a t an . act ion for tort would not l ie against t h e 
Crown in Ceylon . T h e quest ion w a s again before B o n s e r C.J . 
(Le Mesurier v. Attorney-General *),. and there h e s a i d : " If the 
l a w as to the rights of a subject t o sue the Crown in act ions of tort 
is doubtful;—and I m u s t admit that it i s , s ince m y brother Lawrie 
i s s trongly of opinion that t h e Crown is not l iable t o be sued in such 
a c t i o n s — t h e n it is h igh t i m e that the Government should take 
s t eps to bring the legis lat ion of t h e I s land into l ine w i t h the 
leg is lat ion o f o ther Colonies , such as N e w Zealand and the Straits 
S e t t l e m e n t s . " • 

I n t h a t case the plaint w a s al lowed t o b e amended by the delet ion 
of all words al leging del ict . I t would appear, therefore, t h a t the 
Courts in Ceylon have never al lowed an action ex delicto t o be main
ta ined against t h e Crown, and, on the other hand, h a v e express ly 
affirmed t h e proposit ion'that t h e y could not be brought. 

I n th i s connect ion an argument w a s addressed t o u s that the 
present case w a s not o n e of pure tort, but one for a declaration of 
r ights and for an injunct ion and compensat ion . That i n . R o m a n -
D u t c h l a w d a m a g e s in act ions ex delicto were punit ive rather t h a n 
reparatory, and that a pet i t ion of right would lie in E n g l a n d in 
s imilar c i rcumstances . I n v iew, however , of. t h e practice of t h e 
Courts in Cey lon wi th regard t o act ions of tort against t h e Crown, 
and t o the absence of any clear proof as to t h e R o m a n - D u t c h law on 
t h e subject , t h e argument does not , I consider, affect the present 
case , especia l ly in v i e w of t h e c i rcumstances that t h e Government 
h a v e n o t b e e n enriched by filling t h e lake, and it is doubtful whether 
a pet i t ion of right would l ie in E n g l a n d in similar c ircumstances . 

* 4 S . C. C.77. 32N.L.R.m. 
"8 8. C. C. 29. * 5 N. L. R. 65. 
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A s to t h e second p o i n t — w h e t h e r t h e act ion c a n h e m a i n t a i n e d 
against t h e G o v e r n m e n t of Ceylon a s d i s t inc t from t h e C r o w n — 
Cayley C.J . in Jayawardene's ca se 1 s a i d . t h a t t h e q u e s t i o n " s e e m e d 
t o b e n o more t h a n t o pray that' t h e C r o w n be adjudged t o pay t h e 
m o n e y by i t s agent s , t h e G o v e r n m e n t of C e y l o n , " and in t h e case of 
he Meaurier v. The Attorney-General 2 B o n s e r C .J . regarded t h e 
m a t t e r as " s o m e t h i n g l ike a quibble t o s a y t h a t t h e At torney-Genera l 
represents t h e ' Crown, ' but does not represent t h e ' G o v e r n m e n t of 
C e y l o n , ' ho ld ing that for m o s t purposes t h e t w o express ions are 
c o n v e r t i b l e , " and adding, " our local s t a t u t e book s h o w s n u m e r o u s 
i n s t a n c e s of t h e s e being s o t r e a t e d . " W i t h e r s J . sa id h e could n o t 
apprec iate t h e difference; wh i l e Lawr ie J . said, " t o a s s e n t t o t h e 
proposit ion t h a t t h e At torney-Genera l of Cey lon i s t h e proper 
de fendant in ac t ions against the Crown in th i s Colony d o e s n o t t o u c h 
t h e ques t ion w h a t act ions lie aga inst t h e Crown, nor d o e s a n a s s e n t 
t o t h e proposit ion t h a t the At torney-Genera l of Cey lon is t h e proper 
de fendant in act ions aga ins t t h e Cey lon G o v e r n m e n t t o u c h t h e 
ques t ion w h a t act ions m a y be m a i n t a i n e d against t h a t Govern
m e n t I t s e e m s to m e t h a t there i s a difference b e t w e e n 
t h e ' Crown ' and t h e ' G o v e r n m e n t of C e y l o n . ' T h e o n e is greater 
than the other . There m a y b e act ions w h i c h m a y n o t l ie aga ins t 
the Crown, w h i c h are sus ta inable aga ins t t h e G o v e r n m e n t . I a m 
c o n t e n t t o hold t h a t in s u c h act ions the At torney-Genera l is the 
right defendant " ; and in t h a t case , w h i c h arose o u t of contract , 
t h e act ion w a s a l lowed t o proceed aga ins t t h e At torney-Genera l as 
represent ing the G o v e r n m e n t of Cey lon . I n t h e present case it is 
a l leged in t h e p la int t h a t the s econd and third d e f e n d a n t s filled t h e 
lake as servants and a g e n t s of t h e " G o v e r n m e n t of C e y l o n , " 
but in the not i ce of act ion ( D 39) s erved o n t h e At torney-
General in t erms of sec t ion 4 6 1 of t h e Civil Procedure Code it is 
expressed to be an act ion against h i m " as represent ing t h e Crown 
for t h e Crown hav ing filled u p t h a t ' p o r t i o n of t h e B e i r a lake in 
C o l o m b o , " &c. 

T h e a r g u m e n t is t h a t t h e G o v e r n m e n t of Cey lon c a n ac t on ly 
wi th in t h e scope of i t s authority , wh i l e t h e Crown is n o t s o l imi t ed . 
That as t h e Crown c a n do n o w r o n g — t h e m a x i m o n w h i c h i t s non
l iabil i ty to sui t is b a s e d — s o i t c a n n o t authorize a wrong, and t h a t 
t h e G o v e r n m e n t of Ceylon is therefore respons ible for any w ro ng 
done, as it c a n n o t be said to ac t for t h e Crown in c o m m i t t i n g a 
tort ious act . T h e t e r m " G o v e r n m e n t " m e a n s t h e Governor 
(Ordinance N o . 2 1 of 1901) . 

I t s e e m s t o m e t h a t a cons iderat ion of t h i s po in t invo lves a con
s iderat ion of t h e n e x t , t h e responsibil ity, of t h e s e c o n d a n d third 
de fendants . I n Feather's case s i t w a s h e l d " that' a pe t i t ion of r ight 
wh ich c o m p l a i n s of a tort ious ac t done by t h e Crown or by a publ ic 

1 4 8. C. C. 71. * 3 N. L. It. 227. 
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servant by the authority of the Crown discloses no mat ter of c o m 
plaint which can enti t le the pet i t ioner to redress. As in the e y e s of 
the l aw no wrong can be done , so in l aw n o right t o redress can ar i se ; 
and t h e pet i t ion, therefore, which res ts o n such a foundation falls 
a t o n c e t o the ground." " N o author i ty ," however , " is needed t o 
establish that a servant of t h e Crown is responsible in l aw for a 
tortious act done t o a fe l low-subject , though done by t h e authority 
of the C r o w n . " 

As to the posit ion of t h e Government of Ceylon t w o points ar i se : 
whether the Attorney-General represents the G o v e r n m e n t of Ceylon 
w h e n it acts outs ide the scope of i ts authority from t h e C r o w n ? 
and whether the Governor ( the Government of Ceylon) i s a servant 
of the Crown liable separately for tortious acts ? 

I n any case in which t h e Crown in Ceylon could be sued , t h e r e i s 
no material dist inction b e t w e e n the t erms " Government of Ceylon " 
and " C r o w n , " and this s e e m s t o h a v e b e e n the ground of decis ion 
in La Mcsurier's c a s e , 1 where it w a s held that the Attorney-General 
was the right defendant . B u t jus t as the Attorney-General of 
Ceylon does not represent the Crown in all cases , e.g., in cases in 
which a remedy is sought against the Imperia l Government 
(Fraser's case 2 ) , for he represents only the Crown in Ceylon, so 
it is open to argument whether he represents t h e Government 
of Ceylon, where the local Government is acting in a mat ter 
(for which an action could not be mainta ined against t h e Crown) 
outs ide the scope of its authority. I a m of opinion that the Attorney-
General represents the Government of Ceylon whenever it ac t s 
polit ical ly, i.e., as a polit ical body, and t h a t as a political body t h e 
Government of Ceylon is no t a corporation capable of being sued . 
I t is on ly l iable to b e sued in cases in which the Crown in Ceylon 
could be sued. I n the present case , too, it is clear t h a t the plaintiffs 
have, so framed their suit as to c la im redress from the Government 
of Ceylon as a body act ing, as appears from their not i ce of act ion, 
for the Crown. T h e case does not therefore directly raise t h e 
quest ion as to t h e liability of individual m e m b e r s of the Government 
regarded as servants of t h e Crown for tort ious acts . I t would s e e m 
that the quest ion h a s not been definitely decided. I n Musgrave v. 
Pulido 3 it w a s affirmed t h a t it was wi th in the province of t h e C o u m 
to determine whether any act of power done by t h e Governor of a 
co lony is wi th in the l imits of his authority , but there is no ruling, 
so far as I a m aware, as t o w h e t h e r a Governor mis taken ly act ing 
within the l imits of his authority is protected. I n m y opinion he 
would be protected o n grounds of public policy, for it would render 
t h e Government of a country impossible if individual m e m b e r s 
act ing as servants of the Crown in the administrat ion of Government , 
bona fide unci for t h e . p u b l i c good, were responsible for acts done 
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w i t h o u t m a l i c e and in t h e ordinary course of the ir dut ies w h i c h 
shou ld subsequent ly transpire, o n m i n u t e e x a m i n a t i o n , t o b e outs ide 
t h e scope o f the ir authori ty . 

Similarly , as regards t h e s econd and third d e f e n d a n t s . T h e y are 
s u e d as servants a n d agent s of t h e G o v e r n m e n t of Cey lon , and were 
admi t t ed ly act ing in t h e ordinary course of the ir d u t i e s and in 
obed ience t o t h e orders of G o v e r n m e n t . A publ ic s ervant i s bound 
by t h e ru les of t h e service t o o b e y all orders of t h e G o v e r n m e n t . 
T h i s obedience is required of t h e m b y t h e direct c o m m a n d of t h e 
Crown in t h e L e t t e r s P a t e n t cons t i tu t ing t h e office of Governor, 
and i t w o u l d b e imposs ib l e t o h o l d t h e m l iable t o p u n i s h m e n t for 
d i sobedience and at t h e s a m e t i m e l iable to dama'ges for o b e d i e n c e 
t o orders w h i c h ars n o t " necessar i ly or m a n i f e s t l y u n l a w f u l . " I a m 
therefore of opinion t h a t t h e s econd and third d e f e n d a n t s are 
protec ted in this case . 

T h e appropriate remedy; wou ld be by proceedings in t h e na ture 
of a pe t i t ion of r ight , for w h i c h , as I h a v e f o u n d above , there i s , i n 
m y opin ion , n o provis ion in Cey lon in re spec t of tort , e i ther in t h e 
R o m a n - D u t c h law appl icable or in t h e leg is lat ion of t h e country . 
For t h e s e reasons I a m of op in ion t h a t t h e act ion c a n n o t b e m a i n 
ta ined aga ins t any o f t h e d e f e n d a n t s . 

Apart from th i s , I a m ofi op in ion t h a t t h e plaintiff c o m p a n y could 
not in any e v e n t succeed . T h e y ask for a declarat ion of a publ ic 
right, for w h i c h t h e At torney-Genera l a lone is en t i t l ed t o bring ac t ion , 
un le s s i t c a n be s h o w n t h a t t h e plaintiff h a s suffered specia l d a m a g e s , 
apart f rom any injury w h i c h t h e publ ic general ly m a y h a v e suffered. 
I t is neces sary t o ascertain w h a t right, if any , h a s b e e n infringed. 
For t h e respondent it w a s c o n t e n d e d t h a t t h e lake i s t h e abso lu te 
property of the Crown, and t h a t the publ ic h a v e n o r ights in or over 
i t . I n E n g l a n d it appears t o be an o p e n ques t ion w h e t h e r t h e l a n d 
under large lakes be longs t o t h e Crown or t o t h e adjo in ing o w n e r s , 
but i t s e e m s t o be general ly a c c e p t e d t h a t t h e land be longs to t h e 
Crown, u n l e s s t h e lake is ent irely wi th in t h e l i m i t s of a pr ivate e s t a t e , 
or e v i d e n c e of private ownersh ip is o therwise s h o w n . T h e owner 
sh ip of the land, however , does not prevent t h e publ ic from 
acquiring rights over t h e water . 

A long a r g u m e n t w a s addressed t o u s t o s h o w t h a t b y E o m a n -
D u t c h law large lakes were t h e sole and exc lus ive property of t h e 
Pr ince as part of his regal ia, and i t w a s c o n t e n d e d t h a t t h e E o a d s 
Ordinances did n o t create any n e w r ight or alter t h e E o m a n - D u t c h 
law. I do n o t consider i t neces sary t o g o i n t o t h e R o m a n - D u t c h 
law, as , in m y opinion, t h e Ordinances m u s t b e cons trued t o infer 
a dedication, to t h e publ ic of a right of nav iga t ion over t h e w a t e r s 
of t h e lake, e v e n if t h e y do not g o further .and l eg i s la te t o preserve 
a l ong pre-exis t ing right. 

I n 1 8 4 4 t h e Ordinance N o . 16 of 1 8 4 4 w a s p a s s e d " for t h e preserva
t ion a n a i m p r o v e m e n t of t h e s t ree t s , roads , thoroughfares , and publ ic 
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p laces wi th in towns , and of t h e publ ic roads, navigable rivers, lakes , 
a n d canals of th i s I s l a n d . " This Ordinance gave certain officers of 
the Government power to do certain acts t o wh ich they would 
otherwise not h a v e authority t o do , e.g., to alter the lake and t o enter 
upon adjacent land and there carry o u t certain works. I n 1848 
another Ordinance, N o . 8 of 5848, was enacted t o m a k e " better 
provision for t h e formation and m a i n t e n a n c e of roads, and for t h e 
improvement of the m e a n s of c o m m u n i c a t i o n by land and by water " 
in the Is land, and to apply t h e labour t o be performed and the 
m o n e y raised under the Ordinance for t h e benefit of t h e roads and 
the m e a n s of communica t ion . Sec t ion 2 of this Ordinance e m 
powered the Governor t o declare by Proc lamat ion that any lake, & c , 
should be d e e m e d to be a principal lake, & c , for t h e purpose of the 
Ordinance, and o n October 2 3 , 1848, the Colombo lake w a s declared 
to be d e e m e d a principal lake b y Proc lamat ion under t h e Ordinance. 
I n 1861 a consol idat ing Ordinance w a s enacted (No. 10 of 1861), 
which provided (sect ion 8) t h a t lakes , & c , declared principal lakes , 
& c , under Ordinance N o . 8 of 1848 were to be d e e m e d t o be principal 
thoroughfares for the purposes of the n e w Ordinance, which 
w a s enac ted to consol idate and a m e n d the l aw relating t o public 
thoroughfares. 

I n 1888 t h e G o v e r n m e n t handed over the lake t o the Municipal 
Council , reserving a right t o r e s u m e possess ion , w i th an undertaking 
by the Counci l to k e e p i t in navigable order (D 25 , D 26 , D 27) . 
Th i s transfer, however , does not appear ( D 28) to h a v e been m a d e 
under t h e provisions of sect ion 72 of the Munic ipal Councils Ordi
n a n c e , N o . 7 of 1887, so no argument can, in m y opinion, be based 
o n the t erms of that Ordinance. 

T h e s e Ordinances of 1844, 1848, and 1861 did not give the public 
any n e w rights over roads and lakes , and t h e effect of declaring the 
Colombo lake to be d e e m e d t o be a principal lake for t h e purposes 
of t h e Ordinance was to al locate t o i ts ma in tenance (sect ion 33 of 
N o . 8 of 1848) a s o m e w h a t greater share of the maintenance! provi
s ion, but t h e s e Ordinances and the Proclamat ion do acknowledge 
t h a t the Colombo lake is a navigable lake and a m e a n s of c o m m u n i 
cat ion for t h e public, mainta inable as a public thoroughfare. I t 
s e e m s to m e the Ordinances clearly indicate a public right of 
navigat ion o n certain lakes , and of these the Colombo lake w as 
unquest ionably one . H o w the right wa s acquired does not s e e m to 
m e t o be n o w relevant , as the Ordinances are based on the assumption 
and recognize that the public had t h e right of navigat ion over the 
waters of t h e lake. 

This right of navigat ion is a right t o pass and re-pass in any 
direction over the waters of the lake, and it cannot be denied that 
t h e filling in of t h e lake was an injury to this right. This right is a 
publ ic right. T h e plaintiff c o m p a n y h a v e n o t shown or al leged any 
private right as injured, t h e y were not reparian owners , and they 
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do not c la im a right of ferry. A t t h e P e t t a h t e r m i n u s , t h e acces s 
to wh ich h a s been prevented b y t h e filling in of t h e lake , t h e plaintiff 
c o m p a n y he ld the landing p lace o n a l i cense f rom t h e G o v e r n m e n t , 
and P 7 s h o w s t h a t t h e G o v e r n m e n t h a d w i thdrawn t h a t l i cense 
prior t o filling u p t h e channe l w h i c h g a v e a c c e s s t o t h a t t e r m i n u s . 
T h e plaintiff c o m p a n y , therefore, h a d n o private in teres t i n t h e l a n d 
at the P e t t a h terminus , and i t i s c lear that/ n o r ight of w a y over t h e 
Government land at t h a t spot h a d b e e n acquired, as i t appears t h a t 
e v e n t h e canoe service w a s s topped for o n e day every year t o prevent 
any right of w a y be ing es tabl i shed . Throughout t h e e v i d e n c e t h e 
plaintiff c o m p a n y ' s service of boats is spoken of as. a ferry serv ice . 
T h e right of ferry be longs o n l y t o the Crown, a n d t h e plaintiff c o m 
p a n y had n o t acquired any right of ferry from t h e Crown. T h e 
d a m a g e to t h e plaintiff c o m p a n y w o u l d clearly be spec ia l d a m a g e 
t o t h e m if any right of ferry in t h e m h a d b e e n injured, for t h e 
d a m a g e is v irtual ly based o n a c l a i m t o land passengers a t a parti
cular spot o n t h e lake shore. N o other d a m a g e t h a t I c a n s e e h a s 
been proved. I t h a s n o t b e e n s h o w n t h a t it cos t t h e m any m o r e 
than the rest of the publ ic to g o round t h e lake , or t o s top at t h e 
point o n D h o b y is land and u s e the c a u s e w a y for t h e quarter of a 
m i l e from t h a t spot and t h e P e t t a h . A n y i n c o n v e n i e n c e t h e y m a y 
h a v e suffered t h e y h a v e suffered w i t h t h e r e s t of t h e publ ic , and t h e y 
h a v e not rece ived any specia l injury t o t h e m s e l v e s o ther t h a n 
through an inabi l i ty t o land passengers a t a particular s p o t o n t h e 
shore, a m a t t e r w h i c h I consider c a n b e c la imed o n l y by v irtue of 
riparian ownership or as inc identa l t o a r ight of ferry, t o w h i c h t h e y 
c a n l a y no c la im, and w h i c h would in a n y e v e n t be va lue l e s s w i t h o u t 
a r ight to pass over t h e pr ivate land a long t h e P e t t a h shore . 

I would d i smiss the appeal w i t h cos t s . 

1918. 

Appeal dismissed. 

ENNIS J. 
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