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S. N. SILVA, CJ 
TILAK AW A RDENA, J A N D  
RAJA FE R N A N D O , J 
S C  A P P E A L  N O . 2 5 /2 0 0 4  
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Debt Recovery —  Debt Recovery (Special Provisions) Act, No. 2 of 1990 — 
Jurisdicion of the District Court and jurisdiction of the Commercial High Court— 
High Court of the Provinces (Special Provisions) Act, No. 10 of 1996 — 
Transaction in respect of which the District Court has jurisdiction — Whether a 
loan facility may be sued in the District Court or whether only a fixed loan can 
be sued in the District Court.

Plaintiff respondent (Bank) g ave Eassuw aran Brothers Food (Pvt) Ltd. a  
loan facility of 100 million rupees, on the guarantee provided by the defendant- 
appellant (petitioners) and sued the defendants thereon for Rs. 114.1 million 
and interest in the District Court under the Debt R ecovery (Special Provisions) 
Act, No. 2  of 1990.

T he  defendants applied under section 6 (2 )C  of the Debt Recovery Act for 
unconditional leave to defend. T he  District Judge ordered them  to deposit Rs. 
38  million as a pre-condition for filing answer. T he  defendants then applied to 
the Court of A ppeal with leave against that order on the basis that the District 
Court had no jurisdiction over the claim as it w as not in relation to a  fixed term  
loan but related to a  credit or overdraft facility. T h e  defendants argued that the 
jurisdiction over that claim w as in the C om m ercial High Court under the High 
Court of the Provinces (Special Provisions) Act, No. 10 of 1996. T h e  Court of 
A ppeal dism issed the appeal.

H E L D :

(1 ) T he  claim w as a  debt within the m eaning of section 21 (2) of the Debt 
R ecovery (Special Provisions) Act, No. 2  of 1992 and such debt was  
excluded from the jurisdiction of the H igh Court of the Provinces  
(Com m ercial High Court) by the First S chedule to the High Court of 
the Provisions (Special Provisions) Act, No. 10 of 1996.
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(2 ) In the circumstances, the District Court had jurisdiction over the claim  
of the plaintiff respondent.

A P P E A L  from a  judgm ent of the Court of Appeal.

M. A. Sumanthiran with Prasansani Bandaranayake for defendants petitioner 
(appellants).

M. K. Muthukumar with Kumara Seneviratne for the plaintiff respondent.

Cur.adv.vutt.

O c to b e r 0 6 ,2 0 0 5  
R A JA  FERNANDO, J.

T h e  P la in tiff-R e s p o n d e n t-R e s p o n d e n t B a n k  (h e re in a fte r  re fe rre d  to  a s  
th e  P la in tiff B a n k ) filed  ac tio n  in th e  D istric t C o u rt o f C o lo m b o  u n d e r th e  
D e b t R e c o v e ry  (S p e c ia l P ro v is io n ) A c t N o . 2  o f 1 9 9 0  to  re c o v e r a  su m  of 
R s . 114 .1  m illion  fro m  th e  D e fe n d a n t-P e tit io n e rs -P e tit io n e rs  (h e re in a fte r  
re ferred  to  a s  th e  D e fe n d a n t-P e tit io n e r).

T h e  P la in tiff-B a n k ’s c a s e  w a s  th a t E s w a ra n  B ro th ers  F o o d  (P v t.)  Ltd. a  
lim ite d  liab ility  c o m p a n y  o b ta in e d  a  lo a n  fa c ility  of R s . 1 0 0 ,0 0 0 ,0 0 0  
(H u n d re d  m illion ) from  th e  P la in tiff-B a n k  on th e  g u a ra n te e s  p ro v id e d  by  
th e  D e fen dan t-P e titio ners  an d  that E sw a ran  Bros. Food  (P vt.) Ltd., defau lted  
in th e  re p a y m e n t o f th e  loan  fac ilitie s  g ra n te d  to  th e m  a n d  th e  su m  o f R s . 
1 1 4 ,1 1 1 ,1 0 3 .4 6  a s  a t  0 2 .0 9 .2 0 0 1  a n d  a  fu rth e r in te re s t a t 2 1 .5 %  on  R s . 
9 7 ,1 7 2 ,7 3 4  from  0 3 .0 9 .2 0 0 1  p lus B .T .T . an d  d e fe n c e  levy  th e re o n  is d u e  to  
th e  P la in tiff-B a n k .

U p o n  action b e ing  instituted to g e th e r w ith  an  affidavit from  an  au th orized  
o ffic e r o f th e  P la in tiff B a n k  a n d  th e  o th e r d o c u m e n ts  su p po rtin g  th is  c la im  
th e  C o u rt e n te re d  d e c r e e  nisi w h ic h  w a s  s e rv e d  on th e  D e fe n d a n t-  
P etition ers .

T h e  d e fe n d a n t-p e tit io n e rs  filed  p a p e rs  s e e k in g  u nco n d itio n a l le a v e  to  
a p p e a r  a n d  d e fe n d  th e  ac tio n  u n d e r S e c tio n  6 (2 )C  o f th e  D e b t R e c o v e ry  
(S p e c ia l P ro v is io n s ) A ct.

T h e  le a rn e d  A d d l. D istric t J u d g e  b y  h is  o rd e r d a te d  2 4 .4 .2 0 0 3  o rd e re d  
th e  d e fe n d a n t-p e tit io n e rs  to  d e p o s it R s . 3 8  m illion  (1 /3 rd  o f R s . 114 .1  
m illion th e  a m o u n t c la im e d  in th e  p la in t) b y  w a y  of secu rity  w ith in  9 0  d a y s  
o f th e  O rd e r  to  b e  p e rm itte d  to  file  a n s w e r.
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B e in g  a g g r ie v e d  b y  th e  s a id  o rd e r  th e  d e fe n d a n ts -p e tit io n e rs  s o u g h t  
le a v e  to  a p p e a l fro m  th e  C o u rt o f A p p e a l on  th e  g ro u n d  th a t  th e  le a rn e d  
A d d l. D is tric t J u d g e  e r re d  in n o t a d d re s s in g  h is  m in d  to  th e  fa c t th a t  th e  
subject m a tte r o f th e  p urported  ac tion  is a  se ries  of co m m erc ia l transac tio n s  
c o m in g  u n d e r th e  e x c lu s iv e  ju ris d ic tio n  o f th e  H ig h  C ourt"o f th e  W e s te rn  
P ro v in c e  e x e rc is in g  civ il ju ris d ic tio n  (C o m m e rc ia l H ig h  C o u rt)  u n d e r  A c t  
N o . 1 0  of 1 9 9 6  a n d  th a t ac tio n  in re s p e c t o f su ch  c o m m e rc ia l tra n s a c tio n s  
c a n n o t b e  ins titu ted  u n d e r  th e  D e b t R e c o v e ry  (S p e c ia l P ro v is io n ) A c t N o . 
2  o f 1 9 9 0  in th e  D is tr ic t C o u rt.

T h e  C o u rt o f A p p e a l re fu s e d  th e  a p p lic a tio n  fo r s p e c ia l le a v e  a n d  th e  
d efen d an t petitioners filed spec ia l le a v e  to  ap p e a l application  N o . S C  S p ec ia l 
L e a v e  to  A p p e a l N o . 6 2 /2 0 0 4  in th is  co u rt a n d  o b ta in e d  sp e c ia l le a v e  from  
th e  court on 2 5 .0 3 .2 0 0 4  on  th e  fo llo w in g  q u e s tio n s .

(1 ) W a s  th e  C o u rt o f A p p e a l w ro n g  in h o ld in g  th a t th e  D is tric t C o u rt  
h a d  ju ris d ic tio n  in re s p e c t o f th is  m a tte r  ?

(2 ) D o e s  th e  d e fin ition  o f “d e b t” in te rm s  o f th e  D e b t R e c o v e ry  (S p e c ia l 
P ro v is io n s ) A c t in c lu d e  th e  tra n s a c tio n  w h ic h  is th e  s u b je c t m a tte r  
o f th is  ac tio n  ?

It is th e  s u b m is s io n  on  th e  D e fe n d a n t-P e t it io n e rs  th a t D e b t R e c o v e ry  
(S p e c ia l P ro v is io n ) A c t is n o t a p p lic a b le  to  c la im s  b a s e d  on  re c o v e ry  on  
c re d it fa c ilitie s  o r  on  o v e rd ra ft  fa c ilitie s  a n d  th a t D e b t R e c o v e ry  (S p e c ia l  
P ro v is io n ) A c t is a p p lic a b le  o n ly  to  fix e d /te rm  lo a n s  w h e re  th e  a m o u n t d u e  
is c le a r ly  a s c e rta in a b le .

T h e  pos itio n  o f th e  P la in tif f -B a n k  is th a t th e  c la im  fa lls  w e ll w ith in  
p ro vis ions of th e  D e b t R e c o v e ry  (S p e c ia l P ro v is io n ) A c t a n d  th e re fo re  th e  
D is tric t C o u rt h a s  ju ris d ic tio n .

T h e  H igh  C o u rt of th e  P ro v is io ns  (S p e c ia l P ro v is io n ) A c t N o . 1 0  o f 1 9 9 6  
in S e c tio n  2  s ta te s  :

“E v e ry  H ig h  C o u rt e s ta b lis h e d  b y  A rtic le  1 5 4 P  o f th e  C o n s titu tio n  fo r a  
P ro v in c e  s h a ll, w ith  e ffe c t fro m  s u c h  d a te  a s  th e  M in is te r  m a y , b y  O rd e r  
p u b lis h e d  in th e  G a z e t te  a p p o in t, in re s p e c t o f su ch  H ig h  C o u rt h a v e  
e x c lu s iv e  ju r isd ic tio n  a n d  sh a ll h a v e  c o g n iz a n c e  of a n d  fu ll p o w e r  to -  
h e a r  a n d  d e te rm in e , in th e  m a n n e r  p ro v id e d  fo r b y  w ritten  law , all action s, 
a p p lica tio n s  an d  p ro c e e d in g s  sp e c if ie d  in th e  F irst S c h e d u le  to  th is  
A c t, if th e  p a rty  o r p a rtie s  d e fe n d a n t  to  su ch  ac tio n  re s id e s  o r  re s id e , o r  
th e  c a u s e  o f ac tio n  h a s  a r is e n , o r th e  c o n tra c t s o u g h t to  b e  e n fo rc e d  w a s  
m a d e , o r in th e  c a s e  of a p p lic a tio n s  o r p ro c e e d in g s  u n d e r th e  C o m p a n ie s  
A ct, N o . 1 7  o f 1 9 8 2  th e  re g is te re d  o ffic e  o f th e  C o m p a n y  is s itu a ted , w ith in  
th e  P ro v in c e  fo r w h ich  su ch  H ig h  C o u rt is e s ta b lis h e d ”.
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A c co rd in g  to  th e  a b o v e  p rovis ion  H ig h  C o u rt sh a ll h a v e  e x c lu s iv e  
ju risd iction  in re s p e c t o f a ll m a tte rs  s p e c ifie d  in th e  First S ch ed u le .

T h e  F irst S c h e d u le  to  th is  A c t re a d s  :

“(1 )  A ll ac tio n s  w h e re  th e  c a u s e  o f ac tio n  h a s  a ris en  ou t o f co m m e rc ia l 
tra n s a c tio n s  (inc lu d in g  c a u s e s  of ac tio n  re la tin g  to  b an k in g , th e  e x p o rt or 
im p ort of m e rc h a n d is e , s e rv ic e s  a ffre ig h tm e n t, in s u ra n c e , m e rc a n tile  
agency, m ercan tile  usage , an d  th e  construction of a n y  m ercan tile  docum ent) 
in w h ich  th e  d eb t, d a m a g e  o r d e m a n d  is fo r a  su m  e x c e e d in g  th re e  m illion  
ru p e e s  o r such  o th e r a m o u n t a s  m a y  b e  fixed  by th e  M in is te r from  tim e  to  
tim e, b y  Notification published in th e  G a ze tte , other than actions instituted 
un der the D ebt R e co v e ry  (Specia l P ro v is io n s)  A c t  No. 2 o f 1990.”

T h u s  it is c le a r  fro m  th e  w o rd in g  of th e  F irs t S c h e d u le  th a t if th e  c la im  
in th e  p la in t is o n e  th a t c o m e s  w ith in  a  “d e b t” u n d e r th e  D e b t R e c o v e ry  
(S p e c ia l P ro v is io n ) A ct N o . 2  of 1 9 9 0  a s  a m e n d e d  b y  A c t N o . 9  o f 1 9 9 4  
th e  D istric t C o u rt w ill h a v e  ju risd ic tio n .

In S e c tio n  2 1 (2 )  o f A c t N o . 9  o f 1 9 9 4 , “d e b t” is d e fin e d  a s  'a su m  of 
m on ey w h ich  is a s c e rta in e d  o r c a p a b le  o r b e in g  a s c e rta in e d  a t th e  tim e  
of th e  institution of th e  ac tio n , an d  w h ich  is  in default, w h e th e r th e  s a m e  
b e  s e c u re d  o r not, o r  o w e d  b y  a n y  p e rs o n  o r p e rs o n s , jo in tly  o r s e v e ra lly  
o r a s  p rin cip a l borrow er or g uarantor or in a n y  other capacity , and  
alleged  by a lending  institution to have  a risen  from  a tra n sa ctio n  in 
the c o u rs e  o f bank ing , lending, fin a n cia l o r other a llied  b u s in e ss  
activ ity  o f that institution, but d o e s  not in c lu d e  a  su m  of m o n e y  o w e d  
u n d e r a  p ro m is e  o r a g re e m e n t w h ich  is not in w riting

T h e  m a tte r  to  b e  a s c e rta in e d  in th is  a p p e a l is : D o e s  th e .su m  c la im e d  
in th e  p la in t c o m e  w ith in  th e  d e fin ition  of a  d e b t a s  s ta ted  in th e  D e b t  
R e c o v e ry  (S p e c ia l P ro v is io n ) A ct ?

T h e  P la in tiff B a n k  is a  L e n d in g  Ins titu tion  in te rm s  of S ec tio n  3 0 (a )  of 
th e  D e b t R e c o v e ry  (S p e c ia l P ro v is io n ) Act (v id e  P1 a tta c h e d  to  th e  P la in t).

T h e  D e fe n d a n t-P e titio n e rs  are g u a ran to rs  fo r th e  loan facility g ran ted  to  
E a s s u w a ra n  B ro th ers  (P v t.) Ltd. by th e  P la in tiff-B a n k  (vide P 4  a tta c h e d  to  
th e  p la in t).

In p a ra g ra p h s  7 9  a n d  81 o f th e  p la in t o f th e  P la in tiff-B a n k  th e  sum  
c la im e d  h a s  b e e n  s e t ou t a n d  th e  d e ta ils  o f th e  co m p u ta tio n  is a ls o  
spec ified .

T h is  su m  is a lle g e d  b y  th e  P la in tiff-B a n k  a s  h av in g  a ris en  fro m  a  
tra n s a c tio n  in th e  c o u rs e  of B a n k in g , len d in g , fin a n c ia l o r o th e r a llie d  
b u s in es s  activity.
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T h e  o rig in a l lo a n  a p p lic a tio n , th e  G u a ra n te e  B o n d  to g e th e r  w ith  th e  
sp ec ific  re q u e s ts  b y  th e  P rin c ip a l b o rro w e r fo r su b  lo a n s  u n d e r th e  a b o v e  
loan a g re e m e n t h a v e  b e e n  p ro d u c e d  to g e th e r  w ith  th e  P la in t m a rk e d  P 4  
to  P  7 2 (a ) .

O n  th e  m a te r ia l b e fo re  C o u rt th e re  w a s  su ffic ien t e v id e n c e  to  s h o w  th a t 
th e  tra n s a c tio n s  w h ich  w e re  re fe rre d  to  in th e  P la in t o f th e  P la in tiff-B a n k  
fell w ell w ith in  th e  defin ition  o f “d eb t” in te rm s  of th e  D e b t R e c o v e ry  (S p e c ia l 
P ro v is io n s ) A c t N o . 2  o f 1 9 9 0  a s  a m e n d e d  b y  A c t N o . 9  o f 1 9 9 4  a n d  th a t  
th e  D e fe n d a n t-P e tit io n e rs  a re  th e  g u a ra n to rs  o f th e  loan .

In th e  c irc u m s ta n c e s  it is c le a r  th a t th e  D istric t C o u rt hacf th e  jurisdiction 
to  h e a r  a n d  d e te rm in e  th is  m a tte r  u n d e r th e  D e b t R e c o v e ry  (S p e c ia l 
P ro v is io n ) A c t N o . 2  o f 1 9 9 0  a s  a m e n d e d  b y  A c t N o . 9  o f 1 9 9 4 .

T h e  a p p e a l o f th e  D e fe n d a n t -P e t it io n e r -P e t i t io n e r  is a c c o rd in g ly  
d is m is s e d  w ith  co sts .

S . N . S IL V A , C . J .  —  I a g re e .

T IL A K A W A R D A N E , J .  —  I a g re e .

Appeal dismissed.


