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Fidei commissary gift—In favour of children and grandchildren of donee■— 
Or in favour of brothers and sisters of donee—No acceptance on behalf 
of the fidei commissaries—Revocation by donor.

Where a fidei commissary gift, in favour of the children and grand­
children, by representation, of the dcmee or in another event in favour
of the brothers and sisters of the donee, some of whom were alive at the
time and were minors, is not accepted on behalf of the fidei commissaries,
the donor is entitled to revoke the gift with the concurrence of the 
donee.

In such a case acceptance by the immediate dcmee, who was a daughter 
of the donor, is not a sufficient acceptance on' behalf of her brothers and 
sisters.
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Cur. adv. vult.
February 29, 1944. S oeetsz  J .—

This is an extraordinary case. It  would be positively Gilbertian 
but for the questions of law involved in it. I t  relates to a next friend 
who, having made solemn declaration that the Notary he had employed 
to draw up a deed of gift had grievously misunderstood his instructions 
and had driven him to the necessity of joining with the donee to execute 
an • indenture in order to give proper effect to his real intention, now 
com es into Court to ask that the indenture be ignored as if it had never 
been written, and judgm ent given in accordance with the clause in the 
deed which the indenture had unequivocally repudiated. The learned 
trial judge could not see his way to grant this preposterous prayer, 
although he added to the piquancy of the plaintiff’s case by expressing 
it as his opinion that, by resorting to the indenture, the third plaintiff 
had laboriously achieved nothing, for he found that in a correct inter­
pretation, both the deed and the indenture yielded exactly the same result. 
The plaintiff now appeals, and for him  it is contended that the law enables 
him to disown his real intention and to stand by what had never 
been his intention. This m ay sound surprising. B ut it is not entirely 
unknown for the law to produce results which may appear incom pre­
hensible to the uninitiated. Is  this such a case?

The relevant matters are few . On October 22, 1937, the third plaintiff 
purported to gift the properties with which this case is concerned to  his 
daughter Edith Ruth who at the tim e was the wife of a Dr. Alwis. The 
main clauses in that deed w ere : —

I  . . . .  “  donee shall not sell, mortgage, gift, dispose of by
W ill or in any other manner alienate or encumber the said premises
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. . . but shall hold  and possess the same . . .during her
natural life and after her death the said premises shall absolutely 
devolve on her lawful child, children or remoter issue, the child or
children of any deceased child taking by representation ” ........................

“  if the said donee shall die without leaving any issue or if the said 
donee does not live with or deserts her husband . . . .  or if 
in the event o f her . . . .  husband’s death she shall contract 
a marriage or alliance legal or otherwise with any m an who shall not 
belong to the com m unity . . . .  then in any or anyone o f 
such cases, the said property shall thereupon go to and devolve on 
the lawful child or children or the 'rem oter issue o f any of the said 
party of the second part the child or children of any deceased child 
taking by representation . . . .  and in the event of there being 
no such child, children or rem oter issue, then on all m y other children 

equal shares ”
I t  will be observed that the first clause is identical in both documents. 

B y  itself, it creates no difficulty. I t  gives the properties to the donee 
subject to a fidei com m issum  in favour of her children and grandchildren 
by representation who were to succeed her on her death. So far as that 
clause goes, the donor appears to have contem plated a full, faithful, and 
fruitful life for his daughter the donee.

Clause 2, however, in both the deed and the indenture shows the 
donor in a less optim istic, indeed in a pessim istic m ood. H e contem plates 
three painful possibilities, in perm utation as well as in com bination—  
a childless life, an unfaithful life, a disreputable life. According to both 
the deed and the indenture, a childless life, otherwise uncom plicated, 
was to result in the properties going to her brothers and sisters at her 
death. B ut, desertion by her of her husband, or a marriage or alliance 
outside the donor’ s com m unity leads to divergent results. According 
to the deed, in either event, and whether, at the tim e she incurs the 
disqualification, she is childless or not, her rights, interest, and estate 
devolve on her brothers and sisters, whereas according to the indenture 
in either of those events, if she has issue at the tim e, they are preferred 
to the brothers and sisters so far as the rights forfeited by the donee are 
concerned.

That, in m y judgm ent, is the correct m eaning o f the two clauses. 
I  cannot agree with the interpretation the learned trial judge has given 
of clause 2 in the deed as meaning that the desertion by the donee o f her 
husband, or the forbidden marriage or alliance would result in conferring
the donee’s rights on her brothers and sisters only if  the donee herself
is childless. In  other words, the learned Judge reads into clause 2 of the 
deed the condition si sine liberis decesserit. There is no justification
whatever for doing that in this case. Such a condition is read into
testamentary fidei com m issa  in exceptional cases as explained by  the 
Privy Council in Galliers v . K y c r o ft1, and that is done “  from  a conjecture 
of dutiful conduct ”  and on an assumption that in those cases, if it were 
possible to make inquiry, “  it would be found that less had been written 
than spoken ” . That is the explanation of the great Papinian given in

1 3 Sal. Sep. 74.
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support of a response made by him justifying the introduction, in that 
case, o f the condition “  si sine liberis ”  recommended by him. B ut 
such a condition is never read into a donatio inU r vivos, (see Ahamadu  
L eb b e  v . Sularigarmna1) for a donatio in the view of the Bom an Dutch 
law, is a contract and the contracting parties are deemed to have written 
no less than was spoken. The provision made in clause 2 of the deed is 
both understandable and reasonable. Bead with clause 1 it makes the 
donee’s children, if any, the fidei commissaries who will take ultimately, 
on the death of the donee, but makes her brothers 'and sisters the 
beneficiaries in the event of her estate terminating before her death.

For these reasons, I  reach the conclusion that if clause 2 of the deed 
stood, the plaintiffs would succeed to the extent of a declaration in their 
favour for the lifetime of the donee.

B ut there is the indenture to be considered. Clause 2 of that instrument 
provides in clear terms that children of the donee shall be preferred to 
her brothers and sisters whenever her estate is terminated, whether by 
death or by forfeiture, and if the indenture is valid, the plaintiffs must 
fail. This indenture is challenged on the ground that it amounts to a 
revocation of a com pleted donation behind the back of the plaintiffs 
who are contingent beneficiaries. The question^ for decision, then, is 
whether the deed constituted a donation com pleted by acceptance or not 
as far as the 1st and 2nd plaintiffs are concerned, for as it is clear law that 
a donation, once it has been accepted, cannot be revoked except for a 
few definite reasons which have no application in this case. It  is equally 
clear law that till it has been com pleted by acceptance a donation is 
revocable. I t  is also well settled that in the case of fidei com m issary 
donations there m ust be acceptance by the fiduciaries as well as by the 
fidei commissarii and, as a rule, but for one or, perhaps, two exceptions, 
the acceptance must be in the lifetim e of the donor. (2 Burge 1 4 8 ;
7 N . L . R . 1 2 3 ; 17 N . L . R . 279 .)

The only acceptance there was, in this instance, is the acceptance by 
the donee, appearing on the face o f the deed. That acceptance was in 
these term s: —

“  I  the said Edith Buth Alwis (nee Don Carolis) do hereby gratefully
and thankfully accept the said gift subject to the conditions and
restrictions aforesaid ” .
A t that tim e, the donee’s children, if any had been born, would, 

obviously, be minors. So were her brother and sister, the first and 
second plaintiffs. The donee was, in no sense, their natural guardian; 
nor was she their legal guardian; nor had she a mandate to accept for 
them . And, indeed, she did not profess to accept for them. And yet, 
it is contended that when she accepted in the form in which she did • 
accept the gift, she was doing better than she or the donor knew, for it 
is claimed, that, when the donor m ade the gift and the donee accepted it 
in that form subject to the conditions, the legal effect was the same as 
if the donor had entrusted the gift to her to be given over to certain 
persons, and it is said, that according to Perezius, the result is that 
the obligation is com pleted on the part of the donor, and is not revoked

1 3 O. W. R. 208.
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by his death (8.54.23). This view o f Perezius is contrary to what 
m ust be regarded as the higher authority of V oet and of the Digest. 
Nathan sums up the law«on the point as fo llow s: —

“  Acceptance of a gift inter vivos  m ust likewise take place in  the 
donor’s lifetim e. I f  A , intending to donate to B , gives m oney to C 
to convey to B , and dies- before the conveyance of the m oney, the gift, 
failing acceptance, is invalid. The acceptance of a donation on behalf 
o f  an absentee m ay be made by  a notary on his behalf. In  de K och  v .  
Vanderwall's E xecu tors1, it was said: ‘ one of the necessary ingredients 
o f  a valid donation is acceptance by the donee or someone duly 
authorised on his behalf. A ccording to Y oet an unauthorised accept­
ance by a notary or other similar official would bind the donor on such 
acceptance being ratified by the donee. I t  is not quite clear whether 
such acceptance could, in Y oet ’ s opinion, be effected after the death 
o f  the donor. In  a previous passage o f the same section he had 
explained that the acceptance should take place during the lifetim e 
o f the donor. This is clearly laid down in the Digest (30. 5. 2. 6.) 
where it is said that if a person, with the intention o f making a donation 
to me, gives m oney to another to bring to m e that does not becom e m y 
property because the donation has not been com pleted .”
B e  that as it m ay in regard to the sufficiency of acceptance after the 

death o f the donor, we are in this case considering the question o f the 
capacity of a living donor to revoke a gift made by him before it has been 
accepted by the beneficiaries concerned. In  view o f Y o e t ’ s opinion 
and of the passage cited by  Nathan from  the D igest a stronger case 
appears to be m ade out for a living donor being able to recall his messenger 
before he has reached his destination, in other words, to revoke the gift. 
Perezius does not deal with such a case, and the view o f Perezius even 
if  it be accepted in preference to that of V oet and o f the Digest, in regard 
to the position resulting on the death of a donor who had offered a gift 
entrusting it to be delivered, it would be fallacious to deduce from  the 
view  the proposition that a living donor m ay not repent of his offer and 
withdraw it before it has been accepted.

The other contention advanced on behalf o f  the appellants was that 
the donation in this case although given im m ediately to one person, 
contem plates her fam ily, that is to say that it is a gift which in the words 
o f  Perezius i s :

donatio uni facta con cem a t fa vorem  familiae in qua vu lt rem  donatam  
m anere donator ”

It  is argued that the donation here is o f that kind and that the 
acceptance by the im m ediate donee is a sufficient acceptance on behalf 
o f the descendants as well. Perezius (8.55.12) is relied upon in support. 
H e  says—

“  if the gift m ade to one person is m ade in favour o f a fam ily . . . .  
by  no pact can it be revoked in respect o f after-com ers for it is sufficient 
in order that it m ay be considered a perpetual donation that the first 
donee has accepted it so that" there is no need o f a subsequent 
acceptance. ”

1 9 C.T.  R. 500.
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For the argument put forward on this authority, three decisions 
o f our Court were called in aid, namely, John T er era v . A voo  
L eb b e  Marikar1, Soysa v . M ohideen2, and Ayarn Perum al v . M eeya n 3. 
B efore going on to examine these cases I  would point out that although 
the two earlier cases are referred to in the Reports as decisions given 
by a Full Bench, they are not so in fact. The earliest case came up 
before two Judges, and on their not being able to agree, it went up before 
two other Judges. On that occasion, too, there was disagreement. 
Clarence J. took one view and Burnside C.J. another. B ut for some 
reason which is not clear, Clarence J ’s judgment appears to have prevailed. 
Perhaps on this point it agreed with the opinion of the two Judges who 
first considered the point. The second case of Soysa v . M ohideen (supra) 
is a judgm ent of a Divisional Bench on a question of d ispen sa tion , 
but not on the point that has arisen here. In  regard to that question, 
it is a decision of two judges. So was the third ease, a decision of two 
Judges. In  the first named case a father conveyed certain property by 
post-nuptial settlement to his married daughter subject to the condition 
that she should enjoy the same for her life and that after her death it 
should be enjoyed “  by her heirs and descendants in perpetuity.”  The 
daughter accepted the gift. Later, she having as yet no issue, the 
father made a W ill by which he devised the property to the daughter 
absolutely. A fter his death, a son, who was the plaintiff in that case, 
was born, and the question of the revocation of the gift arose. Clarence J . 
following Perezius held that—

where a gift is m ade to somebody in favour of a family in which the 
giver wishes the property to remain, the giver is not to be allowed to 
revoke the limitation to the after-com ers.”

It' will be observed at once that the deed in that case was literally, a 
donation that the donor intended should remain in the family in per­
p etu ity. In  the case before us no such intention is expressed or can 
reasonably be inferred. Incidentally, I  would permit m yself the 
observation that one feels inclined to share Burnside C M ’s impatience o f 
“  the abstract propositions ”  of the “  ponderous Dutch commentator ”  
when one is called upon to apply such propositions to cases as they arise 
in all their Protean shapes and forms. Perezius seeks to justify his 
proposition with the argument that—

“  it would be absurd, in order to make a fidei com m issum  irrevocable 
to require the acceptance of infants and persons not yet born ” , 

but that absurdity would apply to all fidei com m issary  donations, not only 
to those intended to remain in a family, and yet it is clearly established 
by overwhelming authority that, as a rule, acceptance by or on behalf 
o f both fiduciary and fidei com m issary donees is essential to com plete 
a gift. The donees in esse or in utero m ust accept, themselves or by 
com petent agents. Those entirely in. futuro, when the time com es. 
I t  would, indeed, be absurd if the unborn are to be bound by the contracts 
of the living without any choice of their ow n; if they should be bound 
even by gifts that had becom e onerous with the lapse of time. There are 

1 (1884) S. C. C. 138. 1 (1914) 17 N. L. R. 279.
3 (1917) 4 C. W. R. 182.
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difficulties that would and do arise in connection with this m atter o f 
acceptance but those result from  the fact that fidei com m issa  which 
originally were testamentary were allowed to be introduced into donations 
inter v ivos. In  the form er ease, the beneficiaries had the safeguards of 
the right of adiating or not and they were assisted by  “  benefit of inven­
tory ”  and o f the “  Saptium  deliberandi ” . In  the latter case, the only 
safeguard the law could provide was the requirement o f acceptance on 
the part of each and every party concerned as donee or beneficiary to 
make the donatidi? com plete and binding.

Clarence J ’s Judgm ent in the case just discussed was follow ed in 
S oysa  v . 'Mohideen. The facts of that case were that a donor gifted 
property to four persons, three nephews and a niece subject to the 
condition that they should not alienate the property but that, on their 
deaths, it should devolve on their issue and if any o f them  should die 
without issue his or her share should go to the others and their issue. 
The donees accepted the gift subject to the condition. Tw o o f the 
donees died without issue and the donor cancelled the gift he had m ade 
and regifted the property to the tw o surviving donees on the first deed 
absolutely. Later sons of one of these tw o donees of the latter absolute 
gift claim ed a half share of the land against those tw o donees’ lessees. 
It  was held that the revocation o f the first deed was invalid, the Court having 
taken the view  that it was a gift in favour o f the fam ily  and that the 
acceptance by the fiduciary donees enured to the benefit of the plaintiffs.

Lascelles C .J . in the course of his judgm ent m ade the following observa­
tion : —

“ A s a general rule, in order that a fidei com m issu m  created by gift 
should be valid, the donation m ust be accepted by the fidei com m issary  
as well as by the fiduciaries (2 Burge 148; de Silva v . Thom as A ppu 7 
N. L . ft . 123). B u t this rule is not without exception. The guardian 
m ay accept for an infant or if  the child is in utero  the acceptance m ay 
be m ade by the person under w hose authority he will be placed at 
birth (W alter Pereira 606). In  the present case it is m aterial that 
the plaintiffs, who now sue as m inors cannot have been in esse at the 
date o f the fidei com m issu m  in their favour” .
The im plication of the concluding part of that observation as I  under­

stand it is that in the case o f donees or fidei com m issaries in esse or in  
utero  at the date o f the deed acceptance by  them  or by  the guardian as 
the ease m ay be, or by  the person under whose authority they would 
fall at birth would be necessary to com plete the gift, but that no 
acceptance other than acceptance b y  a m em ber o f the fam ily was necessary 
in  the case of the plaintiffs because they were not in  esse  or in utero  
at the time of the gift. I f  that reasoning is sound the view  taken by 
Lascelles C .J . is against the plaintiffs before us. They were indubitably 
in esse  at the tim e o f the gift, and therefore there should have been 
acceptance by their guardian to make the gift com plete. B u t the view 
indicated b y  Lascelles C .J . in the passages I  have quoted receives no 
support from  the references m ade by h im . The authorities cited by 
Walter Pereira and other authorities lay down that acceptance by  the fidei 
com m issary  o f  the donation is necessary, the exception, being in regard

6------ J. N. A  93349 (11/49)
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to infants and those in utero for ■whom some person m ay accept. There 
can however be no vicarious acceptance on behalf of those neither in  
esse  nor in  utero except in the one case of a donatidn clearly in favour o f a 
fam ily. D e Sampayo J. in com ing to the same conclusion dealt with this 
question in a different way. H e  said: —

“  There is no doubt that under the Rom an D utch law even a fidei 
com m issu m  gift m ay be revoked by the donor before acceptance. I  
think that in the case of a gift to  a person subject to a fidei com m issum  
in favour of his descendants, - the Rom an Dutch law recognises an 
exception and regards the acceptance of the immediate donees as a 
sufficient acceptance on behalf of the descendants as well. This would 
undoubtedly be so if the fidei commissaries are minors or in utero.
I  think the law is the same in the case of an unborn generation ” .

I t  is clear that de Sampayo took the view that a gift in favour of the 
fam ily needed no other acceptance than by the donee either on behalf of 
those in esse , in utero or in future. The learned Judge then quotes from 
Perezius and continues: —

“  It  was urged on behalf of the appellants . . . .  that the excep­
tion to the rule of personal acceptance there allowed (i .e ., by Perezius) 
m ust be confined to the case of fidei com m issu m  in favour of a family 
which includes other people besides children and descendants. But, 
no such distinction is drawn and the reasoning applies even more 
strongly to. a fidei com m issum  in favour of a family in the narrowest 
sense of a m an ’s own children and descendants. Perezius means to 
lay down generally that the acceptance by the immediate donee 
w ho is the head o f the fam ily  is valid acceptance on behalf of all those who 
follow  him  and that then the donation is considered perpetua  or at 
once com plete on behalf of all the succeeding beneficiaries ” .

I f  I  m ay respectfully say so, it appears to m e that Perezius is here 
referring to those perpetual fidei com m issa  so com m on In Rom an 
D utch law. The old case of John Perera v . A voo  L eb b e  Marikar as I  
have observed, dealt with such a fidei com m issum — “  after her (the 
donee’ s) death the property shall be enjoyed by  her heirs or descendants 
in perpetuity  ”  and, in m y view, the application of the rule laid down in that 
case to the facts in the case of S oysa  v . M ohideen  where the fidei com ­
missaries were only the donees children and grandchildren by representa­
tion was an unjustifiable extension o f the rule. Indeed, Lascelles C.J. 
appears to have had some misgiving on this point for he said: —

“  W hatever room there m ight have been for doubt, if the matter 
had been res integra, the question is concluded so far as we are con ­
cerned, by the judgm ent of the Pull Court in John Perera v . A voo  L eb be  
Marikar ” .
I  have already pointed out that that was not a Full B ench  ruling; and 

that even if  it had been, the two cases dealt with entirely different kinds 
of fidei com m issa.

In  regard to de Sampayo J 's  view that the passage cited from Perezius 
(8.55.12) “  applies even m ore strongly to a fidei com m issum  in favour of
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a  fam ily in the narrowest sense  ” , if  it  is carried to its logical conclusion, 
it surely m ust mean that in  fidei com m issa  in favour o f the mem bers 
o f  a fam ily, acceptance by  the im m ediate donee, if he is the head o f the 
fam ily, is sufficient once and for all, and that all the elaborate rules o f 
law in regard to acceptance on behalf o f minors by the natural or legal 
guardian and on behalf o f those in utero by those who w ill “ be in autho­
rity ”  over them  at birth, w ould be unnecessary except in simple dona­
tions. A nd who is to be reckoned the head o f the fam ily? A nd what 
would be the position if  the g ift is to a “  fam ily in the narrowest sense ” , 
and the im m ediate donee is not the head of the fam ily ? M r. H . V . 
Perera appreciated this difficulty and strove to eliminate those words 
from the judgm ent. I t  is true that those words “  the head o f the fam ily ”  
do not occur in Perezius, but the fact remains that they form ed part 
o f the ratio decidendi o f  de Sam payo J ’ s judgm ent.

To sum up, in regard to these two cases o f John Perera v . A v o o  ~hebbe  
Marikar and M oh id een  v . S oysa , the position is that even if we were 
to  regard ourselves bound by them , they are clearly distinguishable from  
the case before us. The earlier case dealt with a “  perpetual ”  fidei 
com m issu m  and in the later case, Lascelles C .J. appears to have taken 
the view he did because he considered him self bound by the ruling In the 
earlier case and also drew what, I  have respectfully submitted, was an 
erroneous inference from  the requirem ent o f acceptance on behalf of 
minors and those in utero, while de Sam payo J. based his decision on what, 
for brevity, m ay be described as “  the head o f the fam ily ”  theory. The 
present case is one o f a fidei com m issu m  in  favour only  o f the donee’ s 
children or grandchildren by  representation, or, in another event, of 
her brothers and sisters some o f whom , at least, were alive at the time. 
The donee was, in no sense, the head of the fam ily either in regard to her 
brother and sister, or even in regard to her children, her father and the 
children ’s father being alive at the time.

The third case the appellants relied on was the ruling given in the case 
o f A ya n  Perum al v . M e ey a n 1. That case too is clearly distinguishable 
in  that there was an acceptance by  the father o f one minor, the 
immediate donee, who was also the grandfather o f the other two 
m inor beneficiaries and the acceptor was given a m andate to collect 
rents and after deducting paym ents incurred on account of the properties 
gifted, to pay the balance to the beneficiaries “  in the proportion in 
which they are, shall, or m ay be entitled ” . There was evidence that 
he did so enter into possession and carry out the m andate. That was 
a w holly different case and has hardly any application to the facts o f this 
case.

I  would, therefore, hold that the acceptance by E dith  B uth  was 
an acceptance, both expressly and im pliedly, an acceptance for her­
self, and had no further force or effect in law ; that she and the donor 
the only parties in the deed having joined to re-execute it in the 
manner stated, there was a revocation of the benefit conferred on the 1st 
and 2nd plaintiffs by clause 2 of the deed; and that that was a revocation

1 d O . W. R . 182.
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the donor was competent to make with only the donee’ s concurrence, 
inasmuch as there had been no acceptance on behalf of the 1st and 2nd 
plaintiffs, of the benefit sought to be conferred on (them.

I  would dismiss the appeal with costs.

H oward C .J.— I agree.
Appeal dismissed.


