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IN  re S E E M A N .

761— M . C., hmutara, 23,906.

Criminal Procedure Code, s. 440 (1)—Perjury by Headman—Reference to 
diary—Oral testimony at variance with entry in diary—Appropriate 
case for summary punishment.

Where a Village Headman, while giving evidence, read the entry made 
by him in his diary and told the court deliberately something different 
from what was recorded by him—

Held, that it was an appropriate case for summary punishment for 
perjury under section 440 (1) of the Criminal Procedure Code.

^ ^ I 'P E A L  against a  con v iction  by  the M agistrate, K alutara.

H . V. Perera, K .C . (w ith  h im  U. A . Jayasundera and S. E . J. Fernando), 
for the petitioner. ■

Cur. adv. vult.
M arch  5, 1945. W ijeyewardene J .—

This is  an appeal against the su m m ary conv iction  o f  the petitioner 
under section  440 (1) o f  the C rim inal P rocedure C ode. H e  has also filed 
papers in  revision.

T h e ca se  in w hich  the petitioner, a V illage H ead m an , gave evidence 
w as one filed by  the P o lice  against tw o persons, D im itiu s and Pabilis, 
fo r  tlie  th e ft  o f  a b icy cle . A  w arrant had to  be issued for  the arrest o f 
D im itiu s w h o surrendered to  cou rt ab ou t six m on th s after the filing o f  
the p la in t. T he trial had to  be  postpon ed  on ce  as D im itius w as absent 
and th e petition er stated  to  cou rt that he knew  D im itius w as ill. W h en  
the trial w as taken up u ltim ately , the petition er said in  th e course o f  his 
exam ination -in -ch ief th at the tw o  eye w itnesses o f the th ief. Sirisena and 
V elin , stated  to  h im  th at “  a m an  like D im itiu s rem oved  the c y c le  ” . 
T h e  M agistrate, thereupon , questioned  h im  regarding his dairy and 
repeated the qu estion  as to  the statem ent m ade to h im  by  Sirisena and 
V e lin . T h en  th e p etition er referred to  his diary and said, “  Sirisena and 
V e lin  to ld  m e th a t  a m an  like K atu w ellagoda D im itiu s rode aw ay on  the 
c y c le  T h e diary, h ow ever, w h en  exam ined  show ed the entry  "  Siri- 
sena and V elin  said K atu w ellagoda  D im itius rode aw ay  on  the. cycle
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T h e M agistrate  a cqu itted  th e  accu sed  in  th e case  and  ca lled  u p on  the 
petition er to  show  cause w h y  h e  shou ld  n ot b e  p u n ish ed  under section  
440 (1). T h e p etition er ’ s  explan ation  w as, “ I  gave  • ev id en ce  accord ing  
to  the record  in  m y  diary— m y  m em ory  w as no.t fresh  '

T h e  M agistrate con v icted  the petition er, as h e w as o f  op in ion  that 
the p etition er gave  false ev id en ce  deliberately  in  order to  m ake it  u nsafe  
to  a c t  on  ev id en ce  o f  identifica tion  o f  D im itiu s b y  the o th er w itnesses. 
I  w ould  in th is con n ection  refer to  th e observation s m ade b y  W o o d  
R en ton  C..J. in The King v. Sedris l : —

"  T oo  little  attention  is paid , I  th ink, som etim es in  cases o f  th is  kind 
to the language o f  section  440 o f  th e C rim inal P roced u re  C ode. I t  
fixes the pen alty  w hich  it  provides, to  ev id en ce  w h ich  is fa lse ‘ in  the 
opin ion  o f  the cou rt G reat w eigh t shou ld  be attach ed , in consider
ing case o f  this kind on  appeal, to  .the im p orta n ce  a ttach ed  b y  the 
legislature itse lf to  the opin ion  o f  th e tria l Ju d ge  ns to  th e  character' 
o f  any ev id en ce  w hose veracity  is im p u g n e d .”

I t  is, no doubt, true th at Ju dges shou ld  act very  cau tiou sly  in exercising  
the sum m ary pow ers g iven  by  section  440 (1) b u t  th at does n o t  m ean  
there shou ld  be any reluctance on  the p art o f  Ju dges to  exercise  these 
pow ers in an appropriate case. In  the presen t case  th e p etition er did n ot 
purport to  rely  on  his m em ory  in g iv ing  this p a rticu lar ev id en ce , as is 
show n b y  the record  o f  the M agistrate and th e  exp lan ation  g iven  b y  the 
p etition er h im self. H e  read the entry  m a d e  b y  h im  in his diary and 
told the cou rt deliberately  som eth in g  d ifferent from  w hat w as recorded 
b y  h im . In d ep en d en tly  o f  the opin ion  expressed  b y  th e  learned M agis
trate I  h ave reached  the decision  that the p etition er m ade a  deliberate 
a ttem p t .to m islead  the cou rt and gave false ev id en ce  w ith in  th e m eaning 
o f  section  188 o f  th e P en al C ode.

I  dism iss the appeal and refuse the ap p lication  in revision .

Appeal dismissed.


