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VISH VAN ATH
vs

DIVISIONAL S E C R E T A R Y , M A D H U R A W A L A  A N D  O T H E R S

SUPREM E CO URT 
BANDARANAYAKE, J 
W EERASURIYA, J AND 
FERNANDO, J
SC (FR) APPLICATIO N NO. 174/2003 
8TH OCTOBER, 28TH JANUARY, 2004,
27TH MAY, 13TH JULY, 22ND AUGUST, 2005 AND 5TH JANUARY 
AND 1 ST FEBRUARY, 2006

Fundamental Rights —  Article 12(1) o f the Constitution —  Authority to operate 
a stone quarry in 2002  —  D e la ye d  due to protests by  neighbours and  
proceedings in the Provincial Council on a petition —  Refusal of renewal of 
authority after2002  —  Justified by  protests o f neighbours who were affected—  
Refusal not arbitrary.

After consideration by d ifferent authorities nam ely 1 st to  6th respondents, 
the petitioner was given authority and a trade perm it to  operate a stone quarry 
fo r 2002. Then the 1st responden t (D iv is iona l S ecre ta ry ) d irec ted  h im  to
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suspend the work on the stone quarry as the m atter w as being considered by 
the  W estern P rovincia l C ouncil on a petition  by 7 th  to  20th respondents. 
Thereafter when he applied fo r a  renewal o f the authority including a perm it 
under the Explosives Act. the 2nd respondent D istrict Secretary inform ed him 
tha t due to  p ro tes ts  by ne ighbors  and the  harm  to  the env ironm en t, the 
petitioner’s authority w ill not be renewed.

HELD:

(1) The refusal to  extend the petitioner’s authority was not arbitrary and 
w as ju s tifie d  by the  p ro tes ts  o f (ne ighbours) a ffec ted  pa rties  and 
environm enta l considera tions.

(2) There was no infringem ent o f the petitioner’s rights under Article 12(1) 
o f the Constitution.

Cases referred t o :

1. E. P. Royappa vs Sfafe of Tamil Nadu -  (1974) A ir (SC) 555

2. Jayawardena vs Akmeemana Pradeshiya Sabha and Others -  (1998) 1 
Sri LR 316

3. Gabcikovo vs Nagymaros - Project Environm ental Aspects o f Sri Lanka's 
Ancient Irrigation System, Sarvodaya Vishva Lekha Publishers page 27.

APPLICATION fo r re lief fo r infringem ent o f fundam ental rights

Saliya Pieris with A. Devendra fo r petitioner.
Rajiv Gunatillake, State Counsel fo r 1st to  4th and 21st respondents.
Upul Jayasuriya with P. Radhakirishna for 5th and 6th respondents.
Sunil A de Silva fo r 7th to  9th and 11th to  20th respondents.

Cur.adv.vult.

F e b ru a ry  1 7 ,2 0 0 6
S H IR A N IA .B A N D A R A N A Y A K E , j .

‘ T h e  p e titio n e r c a m e  b e fo re  th is  C o u rt a lle g in g  th a t h is  fu n d a m e n ta l 
rights g u a ra n te e d  in te rm s  of A rtic les  1 2 (1 )  a n d  14(1 )(g ) of th e  Constitution  
w e re  in frin g ed  a s  th e  2 n d  a n d  3 rd  re s p o n d e n ts  h a d  re fu s e d  to  re n e w  his  
p erm it u n d e r th e  E x p lo s iv e s  A c t a n d  th e  5 th  a n d  6 th  re s p o n d e n ts  h ad  
re fu s e d  to  re n e w  th e  tra d e  p e rm it in re s p e c t o f th e  p e tit io n e r’s quarry.

A c c o rd in g  to  th e  p e tit io n e r h e  h a d  m a d e  a n  a p p lic a tio n  to  th e  1st 
re s p o n d e n t s e e k in g  p erm is s io n  to  o p e ra te  a  q u a rry  in h is lan d  s itu a ted  a t
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B allap itiya . T h e  1 st re s p o n d e n t h a d  re fe rre d  th is  ap p lica tio n  to  th e  G ra m a  
N ilad h a ri o f B a lla p itiy a  (W e s t)  D iv is ion  a n d  to  th e  E n v iro n m e n ta l O ffic e r of 
th e  D iv is io na l S e c re ta r ia t, M a d h u ra w a la . B o th  o fficers  h a d  re c o m m e n d e d  
th e  sa id  a p p lica tio n . T h e re a fte r , th e  s a id  ap p lica tio n  w a s  fo rw a rd e d  to  th e  
4 th  r e s p o n d e n t  b y  th e  1 s t  r e s p o n d e n t  fo r  n e c e s s a r y  a p p r o v a l  A  
re p re s e n ta tiv e  o f th e  4 th  re s p o n d e n t h ad  in s p e c te d  th e  s ite  a n d  a fte r  c o n 
d u c in g  s e v e ra l te s ts  h a d  g ra n te d  th e  p e tit io n e r a  p e rm it fo r a  te rm  o f o n e  
y e a r  c o m m e n c in g  fro m  2 1 .0 6 .2 0 0 1  (P 4 ) .  T h e  p e tit io n e r’s c o n te n tio n  is 
th a t a c c o rd in g  to  th e  a fo re s a id  p e rm it (P 4 )  h e  w a s  g ra n te d  p e rm is s io n  to  
o p e ra te  a  q u a rry  in a  p o rtio n  o f h is  la n d  d e p ic te d  a s  L o t B  o f th e  P la n  
b e a r in g  N o . 5 3 8 B  d a te d  0 5 .0 5 .1 9 6 2 .  A c c o rd in g  to  th e  c o n d itio n s  s e t o u t 
in th e  s a id  p e r m it  ( P 4 )  th e  p e t i t io n e r  w a s  r e q u ir e d  to  o b ta in  a n  
E n v iro n m e n ta l P ro te c tio n  L ic e n s e  (E P L )  fro m  th e  C e n tra l E n v iro n m e n ta l  
A u th o rity  (h e re in a fte r  re fe rre d  to  a s  th e  C E A )  p rio r to  c o m m e n c in g  o p e ra 
tions in th e  quarry . T h e  p e titio n e r h a d  th e re fo re  m a d e  a g  ap p lica tio n  to  th e  
C E A  s e e k in g  a n  E n v iro n m e n ta l P ro te c tio n  L ic e n s e . T h e  C E A  h a d  v is ited  
th e  s ite , h a d  c o n d u c te d  s e v e ra l te s ts  a n d  h a d  g ra n te d  a n  E n v iro n m e n ta l  
P ro tec tio n  L ic e n s e  in te rm s  o f C h a p te r  2 3 A  o f th e  N a tio n a l E n v iro n m e n ta l 
Act, N o . 4 7  of 1 9 8 0  for a  period  of th re e  ye a rs  co m m en c in g  from  3 1 .0 8 .2 0 0 1  
(P 5 ) .  T h e re a fte r  th e  p e titio n e r h a d  m a d e  a n  a p p lic a tio n  to  th e  5 th  re s p o n 
d e n t fo r a  tra d e  p erm it. T h e  5 th  re s p o n d e n t h a d  re fe rre d  th e  sa id  a p p lic a 
tion  to  a  H e a lth  O ff ic e r  fo r a n  in s p e c tio n  o f th e  s ite . A  P u b lic  H e a lth  In 
s p e c to r  h a d  v is ite d  th e  s ite  a n d  h a d  s u b m itte d  a  re p o rt a n d  th e  5 th  re 
s p o n d e n t h a d  iss u e d  a  tra d e  p e rm it fo r th e  y e a r  2 0 0 2  (P 6 ) . T h e re a fte r  th e  
p e tit io n e r h a d  m a d e  a n  a p p lic a tio n  to  th e  3 rd  re s p o n d e n t fo r  a  p e rm it  
u n d e r th e  E x p lo s iv e s  A c t, w h ich  w a s  iss u e d  in J a n u a ry  2 0 0 2  a fte r  o b ta in 
ing re p o rts  fro m  th e  1 s t re s p o n d e n t a n d  th e  G r a m a  N ila d h a ri o f th e  a re a .

T h e  petitioner a v e rre d  th a t th e re a fte r h e  h ad  c o m m e n c e d  d eve lop in g  th e  
necessary infrastructure to  quarry the land an d  for that purpose h e  had  prepared  
a  building p lan  an d  o b ta in ed  p erm iss ion  from  th e  5th  re sp o n d en t to  install a  
m eta l crusher a t th e  site. A fte r obtain ing th e  ap p ro va l fo r th e  building p lan , th e  
petitioner h ad  m a d e  an  application  for th e  supply of electricity from  th e  C eylon  
Electricity B o ard  for w h ich  h e  h ad  paid  R s . 8 2 ,6 9 7  (P 8 , P 9 , P 1 0  an d  P 1 1).

A c c o rd in g  to  th e  p etitio n er, w h ile  h e  w a s  d e v e lo p in g  th e  in fra s tru c tu re  
facilities a t  th e  site, th e  7th  to  2 0 th  re sp o n d en ts  e s tab lis h e d  a n  o rg an iza tio n  
kn o w n  a s  ‘E n v iro n m e n t P ro te c tio n  O rg a n iz a t io n ’ a n d  la u n c h e d  a  p ro te s t  
c a m p a ig n  a g a in s t th e  p e tit io n e r’s b u s in e s s , a lle g in g  th a t it w o u ld  c a u s e  
e n v iro n m e n ta l po llu tion . T h e re a f te r  th is  d is p u te  w a s  b ro u g h t to  th e  n o tice  
of th e  P u b lic  P e titio n s  C o m m itte e  of th e  W e s te rn  P ro v in c ia l C o u n c il b y  a  
m e m b e r  o f th e  P ro v in c ia l C o u n c il. B y  le tte r  d a te d  2 4 .0 1 .2 0 0 2  th e  1st 
re s p o n d e n t h ad  in fo rm ed  th e  p e titio n er to  re fra in  from  o p e ra tin g  th e  q u a rry  
s in c e  th e  m a tte r  w a s  p e n d in g  b e fo re  th e  P u b lic  P e titio n s  C o m m itte e  of 
th e  W e s te rn  P ro v in c ia l C o u n c il (P 1 2 ) .
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A n  inqu iry  w a s  h e ld  an d  th e  re p o rt of th e  sa id  in q u iiy  w a s  fo rw a rd e d  to  
th e  1 st re sp o n d en t by th e  P u b lic  P etition s  C o m m itte e  in fo rm ing  th a t s in ce  
th e  p e titio n er h a d  o b ta in e d  p erm its  fo r h is b u s in e s s , th e  P u b lic  P etition s  
C o m m itte e  h ad  no  ob jec tio n  in re s p e c t o f th e  p e titio n er's  b u s in es s  (P 1 6 ). 
T h e re a fte r  by le tte r d a te d  2 8 .0 5 .2 0 0 2  th e  1 st re s p o n d e n t h ad  in fo rm ed  th e  
dec is io n  of th e  P u b lic  P e titio n s  C o m m itte e  a n d  h a d  re v o k e d  P 1 2  (P 1 7 ) .

A cco rd in g  to  th e  p etitio n er, b y  th is  tim e  th e  p erm it g ra n te d  u n d e r th e  
E xp los ives  A c t an d  th e  p erm it g ra n te d  b y  th e  4 th  re s p o n d e n t h a d  e x p ire d  
an d  h e  h ad  to  o b ta in  n e w  p erm its , w h ich  w e re  iss u e d  b y  th e  3 rd  a n d  4th  
re sp o n d en ts  (P 1 8 A  an d  P 1 8 B ). T h e  p erm it u n d e r th e  E xp lo s iv es  A ct w a s  
va lid  from  A u g u s t 2 0 0 2  to  N o v e m b e r  2 0 0 2 , (P 1 8 A )  w h ile  th e  p erm it fo r 
Industrial M in ing  w a s  valid  fo r o n e  y e a r w ith  effect from  2 1 .0 6 .2 0 0 2  (P 1 8 B ).

T h e  p etitioner th e re a fte r h ad  m a d e  ap p lica tions to re n e w  his p erm its  for 
th e  y e a r  2 0 0 3 . B y  his le tte r d a te d  1 3 .0 3 .2 0 0 3 ,  th e  2 n d  re s p o n d e n t h ad  
in fo rm ed  th e  p e titio n e r th a t h e  w o u ld  no t b e  g ra n te d  th e  p e rm it u n d e r th e  
Explos ives Act as  th e  1 st respondent h ad  not re co m m en d e d  th e  petitioner’s 
ap p lica tio n  d u e  to  th e  p ro tes t b y  th e  7th  to  2 0 th  re s p o n d e n ts  a n d  th a t if 
th e  quarry  is to  b e  o p e ra tiv e , it w ou ld  in te rfe re  w ith  th e  b io log ical, physica l, 
socia l, e c o n o m ic a l an d  cu ltura l p a tte rn s  of th e  a r e a  (P 3 1 ) .  F u rth e r th e  
p etitio n er a v e rre d  th a t a lth o u g h  h e  h ad  m a d e  a n  ap p lica tio n  to  th e  5th  
resp on d en t to  re n e w  his tra d e  perm it in J a n u a ry  2 0 0 3 , h e  h ad  not rece ived  
a  reply, bu t th e  5th  re s p o n d e n t is d ec lin in g  to iss u e  th e  tra d e  p erm it.

T h e  p e titio n er a v e rre d  th a t h e  h ad  s p e n t a ro u n d  R s . 4 5 0 ,0 0 0  fo r th e  
p u rp o s e  of p u rch as in g  th e  lan d , fo r in fras tru c tu re  d e v e lo p m e n t, to  obta in  
p erm its  an d  lic e n s e s , to  o b ta in  th e  co n n e c tio n  fo r th re e -p h a s e  e lec tric ity  
a n d  for th e  p u rc h a s e  o f e x p lo s ive s .

T h e  p etitio n er acco rd in g ly  a v e rre d  th a t th e  d ec is io n s  of all th e  re le va n t 
re s p o n d e n ts  in re fu s in g  to  iss u e  a  p e rm it u n d e r th e  E x p lo s iv e s  A c t an d  
th e  re fu sa l a n d /o r  s u s p e n d  th e  tra d e  p e rm it fo r th e  y e a r  2 0 0 3  a re  illegal, 
arbitrary, un law fu l an d  u n re a s o n a b le .

Th is  C ourt g ran ted  lea ve  to  p ro ceed  for th e  a lleg ed  in fringem ent of Article 
1 2 (1 )  of th e  C o n stitu tion .

T h e  Petitioner’s co m pla in t is m ain ly  ag a in st th e  2 n d  an d  3rd  respondents  
fo r not issu ing  a  p erm it u n d e r th e  E x p lo s iv e s  A ct a n d  th e  5th  an d  6th  
re s p o n d e n ts  fo r not issu ing  a  tra d e  p erm it fo r th e  y e a r  2 0 0 3 .

T h e  2 n d  an d  th e  3 rd  re s p o n d e n ts ’ co n ten tio n  w a s  th a t th e y  h ad  fac ed  
difficu lties in re n e w in g  th e  e x p lo s iv e s  lic e n s e  a s  th e re  h ad  b e e n  p ro tests
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b y  th e  p e o p le  of th e  a re a , w h o  w e re  res id ing  in a n d  a ro u n d  th e  p e titio n er’s 
quarry. T h e  res id en ts  w e re  co m p la in in g  of th e  a d v e rs e  e ffe c ts  th e  o peration  
of th e  q u a rry  w o u ld  h a v e  on th e ir e n v iro n m e n t an d  th e  s a fe ty  of th e m s e lv e s  
an d  th e ir ch ild ren . R e ferring  to  th e  report on th e ir en v iro n m e n t, th e  residen ts  
h a d  s h o w n  d e e p  concern of the e ffe c ts  o f th e  o p e ra tio n  o f th e  q u a rry  on  
th e  na tu ra l su rround ings , p e a c e  a n d  tranqu ility  th a t p rev a iled  in a n d  aro u n d  
th e ir  re s id e n c e s  a s  w e ll a s  th e  h is torica l v a lu e  of th e  a re a , w h e re  th e  sa id  
q u a rry  w a s  to  o p e ra te . In v ie w  o f th e s e  c o m p la in ts  m a d e  b y  th e  re s id e n ts  
it h ad  b e c o m e  n e c e s s a ry  fo r th e  2 n d  a n d  3 rd  re s p o n d e n ts  to  re -e v a lu a te  
th e  d ec is io n  to  re n e w  th e  e x p lo s iv e s  lic e n s e .

L e a rn e d  S ta te  C o u n s e l fo r th e  1 st to  4 th  an d  21 st resp on d en ts  subm itted  
th a t fo r th e  c o m m e n c e m e n t o f a  q u a rry  it w a s  n e c e s s a ry  fo r th e  p e titio n e r  
to  fulfil th e  fo llo w in g :

(a) a  p e rm it fro m  th e  G e o lo g ic a l S u rv e y  a n d  M in e s  B u re a u  ;
(b) a n  e n v iro n m e n t p ro tec tio n  lic e n s e  is s u e d  b y  th e  C E A ;
(c) a  t ra d e  p e rm it fro m  th e  L o c a l A u th o r ity  to  c a rry  o u t th e  b u s in e s s  ;
(d) a n  e x p lo s iv e s  p e rm it to  c a rry  o u t th e  w o rk  in th e  q uarry .

F o r th e  p u rp o s e  o f o p e ra tin g  a  q u a rry  a s  w e ll a s  fo r c a rry in g  o u t th e  
b la s tin g  o p e ra tio n s  it w o u ld  b e  n e c e s s a ry  to  h a v e  a ll th e  a fo re m e n tio n e d  
p e rm its  a n d  lic e n s e s  is s u e d  b y  d iffe re n t a u th o ritie s , w h ich  h a d  b e e n  o b 
ta in e d  b y  th e  p e titio n e r. L e a rn e d  S ta te  C o u n s e l s u b m itte d  th a t th e  p u r
p o s e  of requiring  perm its  an d  licen ses  fo r va rio us  activ ities revo lves  arou n d  
th e  th re e  c o n c e p ts  of re g u la tio n , re v e n u e  a n d  re n e w a l. T h e  co n ten tio n  of 
th e  p e tit io n e r w a s  th a t s in c e  h e  h a d  fu lfilled  a ll th e  n e c e s s a ry  re q u ire 
m e n ts  at th e  t im e  h e  a p p lie d  fo r all th e  p erm its  a n d  lic e n s e s  a n d  moreover 
a s  a ll th e  re le v a n t a u th o rit ie s  h a d  g ra n te d  th e  re q u ire d  p e rm its  a n d  li
c e n s e s , th a t h e  is e n tit le d  to  g e t th e  re le v a n t p e rm its  a n d  lic e n c e  re 
n e w e d , s u b je c t to  th e  p a y m e n t o f re le v a n t re n e w a l fe e s . H is  pos ition  w a s  
th a t if it is a  m a tte r  o f re n e w a l o f a  p e rm it o r a  lic e n s e , th e n  h e  w o u ld  b e  
a u to m a tic a lly  e n title d  fo r su ch  re n e w a l.

L e a r n e d  S ta te  C o u n s e l fo r  th e  1s t to  4 th  a n d  2 1 s t  re s p o n d e n ts  
c a te g o r ic a lly  s ta te d  th a t re n e w a l o f p e rm its  a n d  lic e n s e s  a re  n o t d o n e  
e ith e r  a u to m a tic a lly  o r a s  o f right. H is  c o n te n tio n  w a s  th a t th e  th re e  
co n ce p ts , v iz ., regu la tion , re v e n u e  a n d  re n e w a l a re  in te rc o n n e c te d . W h e n  
an  app lica tion  is m a d e  for a  specific  p urpo se , th e  kind o f activ ity  is regu la ted  
to  e n s u re  th a t it is n o t h a rm fu l. A fte r  th e  is s u a n c e  o f th e  p e rm it w h e n  a n  
a p p lic a tio n  is m a d e  fo r  re n e w a l, it w o u ld  b e  n e c e s s a ry  fo r th e  re le v a n t  
a u th o rit ie s  to  a s s e s  th e  s u itab ility  o f g ra n tin g  th e  re q u e s te d  p e rm its  a n d  
lic e n s e s .
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C o n s id e rin g  th e  a fo re m e n tio n e d  su b m iss io n , it is e v id e n t th a t s in ce  th e  
activ ity  of th e  pe titio n er in q u e s tio n  w a s  d irec tly  linked  w ith  th e  q uestion  of 
e n v iro n m e n ta l po llu tion  th a t it b e c a m e  n e c e s s a ry  fo r th e  re s p o n d e n ts  to  
re -c o n s id e r th e  e ffe c ts  o f th e  b lasting  o p e ra tio n s  p rior to  tak in g  a  dec is ion  
in re n e w in g  th e  n e c e s s a ry  lic e n s e s  a n d  p e rm its  to  c a rry  o u t a  q u a rry  by  
th e  petitioner. M o re o v e r, it is a ls o  n e c e s s a ry  to  ta k e  into  co n s id e ra tio n  th e  
1 st re sp on d en t1 s a v e rm e n t th a t th e  res id en ts  of th e  a r e a  in an d  aro u n d  th e  
q u a rry  h a d  h e ld  d e m o n s tra tio n s  a n d  h ad  la u n c h e d  p o s te r c a m p a ig n s  
a g a in s t th e  p e titio n er’s ac tiv ities  a n d  h a d  fo rw a rd e d  c o m p la in ts  to  th e  1st 
re s p o n d e n t a n d  o th e r a u th o ritie s  fo r p erm ittin g  th e  p e titio n e r to  o p e ra te  
th e  q u a rry  (1 R 1 ) .

It w a s  in th e  b a c k d ro p  of th e  a fo re m e n tio n e d  c irc u m s ta n c e s  th a t th e  
au th o rities  invo lved  in issu ing  th e  re le v a n t p e rm its  h a d  to  re -a s s e s s  a n d  
re -e v a lu a te  th e  possib ility  of re n e w in g  th e  p erm its  an d  lic e n s e s  iss u e d  to  
th e  petitioner.

T h u s  th e  q u e s tio n  th a t h a s  to  b e  c o n s id e re d  b y  th is  C o u rt w o u ld  b e  as  
to  w h e th e r  th e  a lle g a tio n s  m a d e  b y  th e  pe titio n er, b e in g  th e  d ec is io n  of 
th e  1 st to  6 th  re sp o n d en ts  no t re n e w in g  his lic en se s  a n d  d ec id in g  to  ca rry  
o ut fu rth e r a s s e s s m e n ts , w o u ld  b e  in v io la tio n  o f h is  fu n d a m e n ta l right 
g u a ra n te e d  in te rm s  of A rtic le  1 2 (1 )  of th e  C o n stitu tion .

A rtic le  1 2 (1 )  of th e  C o n s titu tio n  d e a ls  w ith  th e  right to  e q u a lity  an d  
s ta te s  th at,

r “All p e rs o n s  a re  e q u a l b e fo re  th e  law  a n d  a re  e n title d  to  
th e  e q u a l p ro tectio n  of th e  la w .”

A rtic le  1 2 (1 )  th u s  e m b o d ie s  a  g u a ra n te e  a g a in s t a rb itra rin e s s  in th e  
decision  m aking  process as  in Artic le 14  of th e  Indian Constitution. R eferring  
to  A rtic le  1 4  in E. P. Royappa v  State of Tamil Nadi/'>  it w a s  s ta te d  th a t,

‘T h e  b a s ic  p rin c ip le  w h ich , th e re fo re , in fo rm s both  A r
tic les  1 4  a n d  1 6  is e q u a lity  a n d  inh ib ition  a g a in s t d is c rim i
n a tio n  .........W e  c a n n o t c o u n te n a n c e  a n y  a tte m p t to  tru n 
c a te  its all em b rac in g  sc o p e  an d  m e a n in g , fo r to  d o  so  w ou ld  
b e  to  v io la te  its ac tiv is t m a g n itu d e . E q u a lity  is a  d y n a m ic  
c o n c e p t w ith  m a n y  a s p e c ts  a n d  d im e n s io n s  a n d  it c a n n o t  
b e  ‘cribbed , cab in ed  an d  co n fin ed ’ w ith in  traditional an d  d o c 
trin a ire  lim its. F ro m  a  pos itiv is tic  p o in t o f v iew , e q u a lity  is 
a n tith e tic  to  a rb itra rin e s s .”

In su ch  c irc u m s ta n c e s  it w o u ld  b e c o m e  n e c e s s a ry  to  c o n s id e r not 
o n ly  th e  a lle g a tio n s  m a d e  b y  th e  pe titio n er, but a ls o  th e  g rie v a n c e s  of th e  
1s t to  6 th  re s p o n d e n ts , th e  7 th  to  2 0 th  re s p o n d e n ts  a n d  th e  v illa g e rs  of 
th e  a re a , th us  m a k in g  it n e c e s s a ry  to  c o n s id e r th e  e ffe c ts  o f th e  b lasting  
a n d  th e  o p e ra tio n  of th e  q u a rry  o f th e  p e titio n er. T h e  g r ie v a n c e s  of th e



sc Vishvanath vs
Divisional Secretary, Madhurawala and Others (Bandaranayake, J.)

375

re s id e n ts  b a s e d  on  th e  a fo re m e n tio n e d  g ro u n d s  w e re  th re e  fo ld , w h ic h  
in c lu d ed  th e  d e s tru c tio n  to  th e  ro a d , d a m a g e  to  th e ir  re s id e n c e s  a n d  th e  
d a m a g e  to  th e  e n v iro n m e n t.

A c c e s s  to  th e  q u a rry  w a s  fro m  th e  o n ly  a p p ro a c h  w a y  a v a ila b le  to  th e  
re s id en ts  o f th e  a re a . T h is  ro ad  is a  n a rro w  8  fo o t ro a d , w h ich  h a d  h o u s e s  
on b o th  s id e s . T h e  D is tr ic t L a n d  U s a g e  P la n n in g  O ffic e r, K a lu ta ra  h a d  
in d ic a te d  in h is  re p o rt th a t, m in in g  o r q u a rry in g  c o u ld  c a u s e  soil e ro s io n  
a n d  th a t th e  ro a d  w a s  no t s u ita b le  fo r u s e  b y  h e a v y  v e h ic le s , w h ich  w o u ld  
b e  u s e d  fo r  tra n s p o rt to  a n d  fro m  th e  q u a rry  (1 R 4 ) .  T h e  re p o rt o f th e  
G eo lo g ic a l S u rv e y  a n d  M in e s  B u re a u  d a te d  1 3 .0 3 .2 0 0 4  h a d  o b s e rv e d  th a t  
th e  h o u s e s  in th e  v ic in ity  o f th e  q u a r iy  w e re  th o s e  m a d e  of m u d  w a lls . T h e  
re s id e n ts  w e re  c o n c e rn e d  th a t co n tin u o u s  a n d  c o n s is te n t b la s tin g  o v e r  a  
p ro lo n g e d  p e rio d  o f t im e  m ig h t c a u s e  th e  w a lls  o f th e  h o u s e s , e s p e c ia lly  
m a d e  o u t o f m u d , to  c ra c k  a n d  la te r  c o lla p s e .

M o re  im p o rta n tly  it is to  b e  b o rn e  in m in d  th a t s e v e ra l re p re s e n ta tio n s  
w e re  m a d e  b y  th e  re s id e n ts  to  s ta te  th a t th e re  is a  n a tu ra l ro ck  fo rm a tio n  
in th e  a r e a  a n d  th a t  c a v e s  in th e  a r e a  w o u ld  b e  d e s tro y e d  a n d  th e  
u n d e rg ro u n d  w a te r  ta b le  c o u ld  b e  a ffe c te d  a s  a  re su lt o f th e  o p e ra tio n  o f 
th e  q u a rry  (1 R 4 ) .  A c c o rd in g ly  th e  s ta b ility  o f th e  s u rro u n d in g s  w o u ld  b e  
th re a te n e d  b y  w a y  o f e a rth  slips. T h e  cu lm ina tio n  of all th e  a fo re m e n tio n e d  
fa c to rs , a c c o rd in g  to  th e  c o n te n tio n  o f th e  7 th  to  2 0 th  re s p o n d e n ts , w a s  
th e  d a m a g e  to  th e ir  e n v iro n m e n t in a n  irre p a ra b le  m a n n e r.

L e a n e d  C o u n s e l fo r  th e  p e tit io n e r c o n te n d e d  th a t if th e  1s t to  6 th  
re s p o n d e n ts  w e re  to  re fu s e  th e  g ra n t o f p e rm its  to  th e  p e tit io n e r to  c a rry  
o u t b la s tin g  o p e ra tio n s  a n d  to  o p e ra te  th e  q u a rry , w h y  w a s  h e  g iv e n  th e  
p e rm its  in th e  first in s ta n c e , w h ic h  d e c is io n  h a d  c a u s e d  h im  fin a n c ia l loss  
a s  h e  n o w  h a s  to  a b a n d o n  h is  b u s in e s s  v e n tu re .

A s  c o rre c tly  p o in te d  o u t b y  th e  le a rn e d  S ta te  C o u n s e l fo r th e  1 s t to  4 th  
a n d  21 s t re s p o n d e n ts , th e  q u e s tio n  a t  is s u e  is n o t th e  c a n c e lla tio n  o f th e  
p e rm its , b u t th e  re fu s a l b y  th e  re le v a n t a u th o r it ie s  o f th e ir  re n e w a l. T h e  
p erm it fo r b lasting  o p e ra tio n s  u n d e r th e  E xp los ives  A c t a n d  th e  tra d e  perm it, 
a s  re fe rre d  to  e a r lie r  w a s  issu ed  o n ly  fo r a  lim ited  p erio d . A t th e  e n d  o f th e  
s tip u la te d  d u ra tio n , if it b e c o m e s  n e c e s s a ry , th e  a p p lic a n t w o u ld  h a v e  to  
a p p ly  fo r th e  re n e w a l o f th e  lic e n c e  a n d /o r  th e  p e rm it. A t th e  s ta g e  o f 
re n e w a l th e  re le v a n t  a u th o r it ie s  w o u ld  h a v e  to  ta k e  in to  a c c o u n t a n  
a s s e s s m e n t b a s e d  on  th e  im p a c t on  th e  e n v iro n m e n t d u e  to  th e  a c tio n s  
ta k e n  on  th e  b a s is  o f th e  p e rm it g iv e n  to  h im . A s  c o rre c tly  s ta te d  b y  th e  
le a rn e d  C o u n s e l fo r th e  5 th  a n d  6 th  re s p o n d e n ts , th e  is s u a n c e  of a  tra d e  
p erm it is n o t fo r th e  m e re  p u rp o s e  o f ta x  co llection , a s  it en ta ils  a n  im m e n s e  
s ta tu to ry  re s p o n s ib ility  on  th e  p a rt o f th e  lo c a l a u th o rity  in p ro tec tin g  a n d  
p ro m o tin g  th e  c o m fo rt, c o n v e n ie n c e  a n d  w e lfa r e  o f th e  p e o p le  w ith in  its 
a r e a  o f ad m in is tra tio n .
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It is to  b e  b o rn e  in m in d  th a t b y  th e  tim e  th e  p e titio n e r h ad  a p p lie d  fo r  
th e  re n e w a l o f h is p e rm its , th e re  h a d  b e e n  in te n s e  p ro tes ts  from  th e  
res id en ts  of th e  a r e a  in a n d  a ro u n d  th e  p e titio n er’s q u a rry  on  th e  a d v e rs e  
e ffe c t th e  q u a rry  w o u ld  h a v e  on  th e ir  e n v iro n m e n t. In Jayawardane v  
Akmeemana Pradeshiya Sabha andofhersf21 c o n s id e rin g  a  ca n c e lla tio n  
of a n  ex is tin g  q u a rry in g  lic e n s e  th is  C o u rt h e ld  th a t t h e  s tron g  p ro tes t of 
th e  a ffe c te d , co m m u n ity  u n d ersc o red  th e  u rg en cy  to  ta k e  re m e d ia l action ' 
an d  upheld th e  cancellation  of th e  said  existing quarry licence as  it am ou n ted  
to  n o ise  a n d  a ir po llu tion . T h e re fo re  th e  re le v a n t au th o rities  h ad  rightfu lly  
ca rrie d  o u t th e  n e c e s s a ry  a s s e s s m e n ts  in o rd e r to  c o n s id e r w h e th e r  it is 
a p p ro p ria te  to  re n e w  th e  p erm its  iss u e d  to  th e  pe titio n er.

C o n tin u o u s  a s s e s s m e n ts  a n d  m o n ito rin g  p ro ces s  c a n n o t b e  re g a rd e d  
a s  a  p ra c tic e  a lie n  to  th e  is s u a n c e  a n d  re n e w a l o f p e rm its . In a  s ituation  
w h e re  p erm its  h a v e  to  b e  iss u e d  to  o p e ra te  a  quarry , th e  a s s e s s m e n t of 
th e  im p ac t on  th e  e n v iro n m e n t o v e r such  an  o p e ra tio n  will a ls o  h a v e  to  b e  
ca rrie d  o u t from  tim e  to  t im e  a n d  th e re fo re  w ill h a v e  to  c o n tin u e  until th e  
v e n tu re  is c o m p le te d . T h e re  w o u ld  b e  no possib ility  fo r th e  au th o rities  to  
b e  s a tis fied  w ith  th e  initial a s s e s s m e n t a s  it w o u ld  n o t b e  p o s s ib le  to  
g a u g e  th e  im p ac t o n ly  on  a n  initia l a s s e s s m e n t. In fa c t th is  pos ition  w a s  
c o n s id e re d  in th e  w e ll k n o w n  d e c is io n  in th e  c a s e  c o n c e rn in g  The 
Gaboikovo -  Nagymaros Project3' invo lv ing  a  d is p u te  b e tw e e n  H u n g a ry  
a n d  S lo v a k ia  on  th e  d a m m in g  o f th e  r iv e r  D a n u b e  w h e r e  J u s t ic e  
W e e ra m a n try  in h is s e p a ra te  o p in io n  h a d  c le a rly  s ta te d  that,

“E n v iro n m e n ta l im p a c t a s s e s s m e n t m e a n s  not m e re ly  an  
a s s e s s m e n t p rio r to  th e  c o m m e n c e m e n t of th e  p ro jec t, b u t a  
co n tin u in g  a s s e s s m e n t a n d  e v a lu a tio n  a s  long a s  th e  p ro je c t 
is in o p e ra tio n . T h is  fo llo w s from  th e  fac t th e  E IA  is a  d y n a m ic  
p rinc ip le  an d  is not c o n fin e d  to  a  p re -p ro je c t e v a lu a tio n  of 
p oss ib le  e n v iro n m e n ta l c o n s e q u e n c e s . A s  long a s  a  p ro jec t of 
s o m e  m a g n itu d e  is in o p e ra tio n , E IA  m u st co n tin u e , fo r e v e ry  
such  p ro jec t c a n  h a v e  s o m e  u n e x p e c te d  c o n s e q u e n c e s ; an d  
c o n s id e ra t io n s  o f p ru d e n c e  w o u ld  p o in t to  th e  n e e d  fo r  
co n tin u ou s  m o n ito rin g .”

In  fa c t  C la u s e  5  o f th e  E n v ir o n m e n ta l  P r o te c t io n  l ic e n c e  is s u e d  
to  th e  p e t i t io n e r  c le a r ly  s t ip u la te s  th a t  th e r e  s h o u ld  b e  n o  h a rm  to  
p e rs o n s  o r p ro p e r ty  a r is in g  fro m  b la s t in g  a c t iv ity  ( P 5 ) .  A c c o rd in g ly  
if th e r e  a r e  c o m p la in ts  b a s e d  o n  s u c h  b la s t in g  o p e r a t io n s  th e n  it 
w o u ld  c e r ta in ly  b e  n e c e s s a r y  fo r  th e  r e le v a n t  a u th o r ity  to  a s s e s s  
th e  im p a c t  on  th e  e n v ir o n m e n t .  C o n s id e r in g  a ll th e  s u r r o u n d in g  
fa c to r s  re g a rd in g  th e  o p e r a t io n  o f th e  q u a r r y  it is q u ite  o b v io u s  th a t  
th e  1 s t to  6 th  r e s p o n d e n ts  h a d  n o  p o s s ib i l ity  to  re n e w  th e  l ic e n c e  
a n d  th e  p e rm it  g r a n te d  to  th e  p e t i t io n e r .  G iv in g  d u e  c o n s id e r a t io n  
fo r  a  s u ita b le  e n v i r o n m e n t  for a d e q u a t e  l iv in g  a n d  w e l l -b e in g ,
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is in c lu d e d  in th e  U n iv e rs a l D e c la ra tio n  of H u m a n  R ig h ts , a s  A rtic le  2 5 ,  
s ta te s  th a t ‘e v e ry o n e  h a s  th e  right to  a  s ta n d a rd  o f liv ing  a d e q u a te  fo r  th e  
h ealth  an d  w e ll-b e in g  of h im se lf a n d  of h is fa m ily ’. A ccord ing ly , co n s idering  
all th e  fa c ts  a n d  c irc u m s ta n c e s  in th is  c a s e , it c a n n o t e  s ta te d  th a t th e  
1st to  6 th  re s p o n d e n ts  h a d  a c te d  a rb itra rily  o r  u n re a s o n a b ly  w h e n  th e y  
re fused  th e  petitioner’s app lica tion  to  re n e w  th e  perm its  an d  licen ces  issued  
to  h im .

W ith  re g a rd  to  th e  e c o n o m ic a l loss th e  p e titio n e r h a s  c o m p la in e d  of, it 
is to  b e  noted that, the purchase of the land and th e  e le c tr ic ity  co n n e c tio n  
c a n n o t b e  c o n s id e re d  a  loss s in c e  th e  e x p e n d itu re  on  p u rc h a s e  o f th e  
lan d  co u ld  b e  re c o v e re d  if n e c e s s a ry  b y  se llin g  th e  p ro p e rty  a n d  th e  
e le c tric ity  co n n e c tio n  w o u ld  b e  c o n s id e re d  a s  a n  im p ro v e m e n t to  th e  
property, w h ich  w o u ld  h a v e  e n h a n c e d  its va lu e . M o re o v e r, th e  e x p e n d itu re  
on th e  p erm its  c a n n o t b e  re c o v e re d  fro m  th e  re s p o n d e n ts  s in c e  th e re  h as  
b e e n  n o  c a n c e lla t io n  o f th o s e  p e rm its . T h e  a l le g a t io n  'a g a in s t  th e  
re s p o n d e n ts  w a s  o n ly  on  th e  b a s is  o f th e  re fu s a l o f th e  re n e w a l o f th e  
p erm its .

F o r  th e  re a s o n s  a fo re m e n tio n e d , I d e c la re  th a t A rtic le  1 2 (1 )  o f th e  
C o n s titu tio n  h a d  n o t b e e n  v io la te d  b y  th e  1s t to  6 th  re s p o n d e n ts . I 
a c c o rd in g ly  m a k e  o r d e r  d is m is s in g  th is  a p p lic a t io n , b u t  in a ll th e  
c irc u m s ta n c e s  o f th is  c a s e  w ith o u t co sts .

W E E R A S U R IY A , J .  —  I a g re e .

F E R N A N D O , J . — I a g re e .

Appeal dismissed.


