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1937 Present: S o e i t s z J . 

N A I R v. A L E X A N D E R et al. 

773—P. C. Matale, 17,582. 

Omnibus—Maximum weight allowed in terms of regulation—Three tons— 
Actual weight at the time less—Contravention of rule—Motor Car 
Ordinance, No. 20 of 1927, regulation 4. 

The driver and the owner of an omnibus were charged with a breach 
of regulation 4 of the regulations made under sections 6 and 58 of the 
Motor Car Ordinance, No. 2 of 1927, which provided as follows: "The 
tare of the motor car together with the weight of the maximum number, 
of passengers and the maximum load, if any, which it is licensed to 
carry, shall not in any case exceed the weight specified " "which was 
three tons. 

The omnibus in question was carrying a load which was actually -
less than three tons at the time. 

Held, that the test to be applied was' not the actual weight of the 
omnibus at any particular time but its maximum weight calculated in 
terms of the regulation. 

Brantha v. Pereira (29 N. L. R. 38) followed. 
Where the licensing authority had made an endorsement on the 

licence to the following effect " load to be reduced on restricted roads ",— 
Held, that the licensing authority had no power. to permit what is 

inconsistent with the law. 
P P E A L from a convic t ion b y t h e P o l i c e Magi s tra te of Mata le . 

M. F. S. Pulle, C.C., for t h e compla inant , appel lant . 

C. E. S. Pereira, for the accused, respondent . 
N Cur. adv. vult. 

J u n e 14,1937. SOERTSZ J.— 

T h e first accused is the dr iver and the second accused iis t h e o w n e r 
of a n o m n i b u s bear ing No . E 724. T h e y w e r e charged w i t h a breach of 
regu la t ion 4 of the regu la t ions m a d e u n d e r sect ions 6 and 58 of Ordinance 
N o . 20 of 1927, and publ i shed i n t h e Government Gazette of March 13, 
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1936. That regulat ion is in these terms—" The high w a y s outs ide 
Colombo specified in Schedule B hereto are hereby declared to be • 
suitable for all motor cars other than lorries, trailers, and s ix -whee led 
motor cars, subject to the condition of restrictions contained in the 
first co lumn of the said schedule and hereby imposed in respect of t h e 
use of any particular h i g h w a y thereof provided that— 

(1) The tare of the motor car together w i t h the we ight of the m a x i m u m 
number of passengers and the m a x i m u m load, if any, wh ich it is l icensed 
to carry, shall not in any case exceed the we ight specified in the correspond
ing entry in the second co lumn of the said schedule ; and (2) the m a x i m u m 
ax le load does not exceed three tons. 

The h i g h w a y in quest ion in this case is that section of the Kandy, 
Matale, Dambul la road that l ies beyond the 31st milepost and the 
Nalanda-oya bridge. The w e i g h t g iven for this section in the correspond
ing en try in co lumn t w o is three tons. In terms of the concluding part 
of the regulat ion, that w e i g h t of three tons is the w e i g h t of the tare of 
the omnibus p lus the w e i g h t of the m a x i m u m number of passengers 
and the m a x i m u m load, if any, wh ich it is l i censed to carry. 

T h e facts of this case are that this omnibus w a s , on the occasion w i t h 
wh ich w e are concerned, on the Dambul la side^of the 31st milepost . 
In it there w e r e 20 persons including the driver arid the conductor. The 
tare of the o m n i b u s is 1 ton 17 cwt. 1 qr. It is l icensed to carry 19 
passengers and the driver and conductor and goods up to 480 pounds 
and 2 gal lons of petro l on the hood, or a l ternat ive ly to carry up to 3,142 lb. 
and 6 passengers and the driver and the conductor. So that w h e n th i s 
omnibus is be ing used for the conveyance of more than 6 passengers, it 
is capable of carrying 21 persons plus 480 lb. plus 2 gal lons of petrol. 
Sect ion 63 (1) of the Ordinance No . 20 of 1927 says that each person 
shal l in the case of hiking cars, b e d e e m e d to w e i g h 120 lb. Therefore, 
the m a x i m u m w e i g h t is 21 X 120 + 480 lb. + the w e i g h t of 2 gallons 
of petrol, i.e., 2,520 + 480 = 3,000 + the w e i g h t of the petrol. Add 
the tare and the result is 3 tons 4 cwt. 4 lb. + 2 gal lons of petrol. In 
t h e a l ternat ive case, the m a x i m u m w e i g h t of the omnibus is 8 X 120 
4- 3,142 lb. + the w e i g h t of 2 gal lons of petrol, i.e., 4,102 lb. + 
2 gal lons of petrol or 1 ton 15 cwt . 2 qr. 14 lb. Add the tare and the 
result is 3 tons 13 cwt . 3 qr. 14 lb. plus the w e i g h t of the petrol. In 
both cases, therefore, the m a x i m u m w e i g h t is w e l l over the prescribed 
3 tons. But it is contended that inasmuch as this omnibus w a s carrying 
on this occasion l e ss than 3 tons, there w a s no breach of the regulation. 
A s imilar content ion w a s put forward in the case Brantha v. Pereira7 

but Dal ton J. rejected it observing that if the actual w e i g h t w a s intended, it 
w o u l d h a v e been very easy to say so. I am in respectful agreement wi th 
this v i ew . This case-was rel ied upon b y the prosecution in the Court be low 
and in regard to it, the Magistrate said, " o n the authority of the case 
reported in 29 N. L. R. 38, the accused wi l l be gui l ty of an offence but 
the accused pleaded that the l i cence issued w a s subject to special condit ions 
inscribed on the reverse s ide of the l icence D 1 ' load to be reduced on 
restricted roads'", and h e uphe ld the contention. In m y opinion, this 

' S C. L. Bee. 41 ; (1926) 29 X. L. B. SS. 



S O E R T S Z J.—Nair v. Alexander. 163 

i s an imposs ib le v i e w as the l a w s tands at present . It amounts to ho ld ing 
that it is poss ible to l i cense persons to break the l aw . N o t e v e n a 
l i cens ing authori ty h a s the p o w e r to do that. T h e l a w is c lear that t h e 
test i s not the actual w e i g h t of the o m n i b u s at any part icular t i m e , 
but i ts m a x i m u m w e i g h t ca lculated in the m a n n e r indicated. T h e w o r d s 
of the regulat ion are unequivocal , " t h e tare of the motor car toge ther 
w i t h t h e maximum n u m b e r of passengers and the maximum l oad if a n y ". 
T h e purpose of the w o r d s " i f a n y " is not qu i te c lear un les s those w o r d s 
h a v e been inserted to m e e t a poss ib le case of a h ir ing car b e i n g l i censed 
for carrying passengers only . B u t it is qu i te c lear that so far as passengers 
a n d the load c o m e into quest ion, it is the m a x i m u m n u m b e r and t h e 
m a x i m u m load and not the actual n u m b e r and the actual load that t h e 
leg is lature contemplated . I w a s s trongly addressed in regard to the 
hardship that this interpretat ion entai ls so far as owners, of o m n i b u s e s 
are concerned. Perhaps it is a hardship that t h e y should h a v e to m a i n t a i n 
re lays of omnibuses to suit the ex igenc i e s of t h e route o n w h i c h t h e y 
pl ied their omnibuses but that is a mat ter for the leg i s la ture . I t i s 
b e y o n d m y control. I a m concerned w i t h , interpret ing t h e l a w as i t is . 
I w o u l d h o w e v e r add, if it w i l l avai l the accused at all, that t h e l i cens ing 
authori ty appears to h a v e interpreted th i s regulat ion in the w a y i n 
w h i c h t h e y the accused ask it to b e interpreted, for there is the endorse
m e n t on the l i cence " load to b e reduced on restr icted r o a d s " i m p l y i n g 
thereby that an omnibus of w h i c h the m a x i m u m attainable load is over 3 
tons can keep w i t h i n the l aw b y discarding goods or passengers t o the 
requis i te e x t e n t w h e n the 3 - t o n l imit of road is reached. B u t as I h a v e 
a lready held, h o w e v e r reasonable this v i e w m a y be, it i s incons i s tent w i t h 
t h e l a w as it is. W h i l e I a m on this point tjie w o r d s of Da l ton J. in t h e 
case I h a v e referred to, occur to m e " i f effect can b e g i v e n to t h e argu
m e n t advanced . . . ., t h e provis ion w o u l d be u n w o r k a b l e w i t h o u t 
a large body of traffic inspectors a long the road cont inua l ly check ing 
the n u m b e r of passengers enter ing and l e a v i n g t h e v e h i c l e s " . I not ice 
that in regard tc this part icular route, K a n d y , Matale , Nalanda , D a m -
bul la u p to 31st milepost, the a l l o w e d w e i g h t is 5 tons " w i t h t h e e x c e p t i o n 
of the Katugastota br idge on w h i c h the m a x i m u m weight , a l l o w e d is 
3 t ons" . This , at first sight, m a y appear to support the case for t h e 
accused, but as a matter of fact, it refutes that case b y prov id ing a v e r y 
l imi ted except ion . A n d in the case of that except ion , t h e i n c o n v e n i e n c e 
emphas i sed in the passage I h a v e just c i ted from t h e j u d g m e n t of D a l t o n J. 
w i l l hardly apply, for an inspector s tat ioned at that part icular point wi l l 
suffice for the enforcement of that except ion . 

I am, therefore, of opinion that the accused are gu i l ty and that the 
order of the Magistrate is wrong . I set as ide t h e order and convic t the 
accused on the charges laid "against t h e m . In regard to s entence , in 
m y opinion, this is a case for n o m i n a l sentence . T h e l i cens ing author i ty 
h a s mis l ed the accused into the commiss ion of th i s offence b y m a k i n g 
the endorsement h e m a d e on t h e l icence . Moreover , the accused h a v e 
pl ied this omnibus on this route for a l ong t i m e w i t h o u t th i s ques t ion 
b e i n g raised. I w o u l d therefore, order each accused to pay a fine of 
o n e rupee, in default one day's s imple imprisonment . 

Set aside. 


