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1939 P resen t : Hearne J.

W IC K R E M E S IN G H E  v . A B E Y G U N E W A R D E N E

In  the M atter of a n  A pplicatio n  for a  W rit  of

Q uo W arranto.
«Writ of quo warranto—E lec t io n  o f  B a sn a ya k e  N ila m e — C o u n t in g  o f  v o te s— 

B a llo t  p a p e r  p u t  aside a t first— A d m it te d  o n  an  eq u a lity  o f  v o te s— 
B u d d h ist T em p o ra lit ie s  O rd in a n ce , s. 8 (2) (a) (C a p .  222) ; In te rp re ta 
t ion  O rd in a n ce , s. 11 ( e )  (C a p .  2 ) .

At a meeting held under section 8 of the Buddhist Temporalities 
Ordinance for the election of a Basnayake Nilame, the presiding officer, at 
the first count of ballot papers, put aside one as doubtful and proceeded 
to sort the rest. Finding that the respondent and another person had 
an equal number of votes, he announced that subject, to objection he 
proposed to allot the ballot paper he had.put aside to the respondent, as 
it bore the number assigned to him. There being no objection, the 
presiding officer declared the respondent duly elected.

H e ld , that the proceedings were regular.
H e ld , fu r th e r , that the words “executing the functions of an office”, 

in section 11 (e) of the Interpretation Ordinance, mean lawfully executing 
the functions of an office.

TH IS  w as an application fo r a w rit  of quo w arran to  to have the election  

of the respondent as Basnayake N ilam e of the D ew undera D ev a le  

set aside. The facts are stated in the judgm ent.

C olv in  R. de Silva, fo r the petitioner.

H. V . P erera , K .C . (w ith  him N. E. W eerasooria , K .C ., and C. J. 
R anatunge ) , for the respondent.

D. W . F ernando, C.C., fo r the Pub lic  Trustee.
Cur. adv. v u l t .y
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N ovem ber 23,1939. Hearne J.—
On M ay  6, 1939, a meeting w as held under section 8 of the Buddhist 

Tem poralities Ordinance (Cap. 222) to appoint a Basnayake Nilam e for  
the S ri V ishnu M aha Devale, Dondra. The Public Trustee was in the 
Chair. A t  the conclusion of the meeting he declared that the respondent 
“ had received the majority of votes and had been duly appointed to be 
the Basnayake N ilam e fo r the Devale ”.

The applicant prayed for the issue of a w rit of quo w arranto  on the 
respondent who entered an appearance through Counsel to show cause 
w h y  the application should not be allowed. Notice was ordered to be 
given to the Public Trustee who was also represented by Counsel. The  
Public  Trustee filed a record of the proceedings at the meeting held under 
his direction, and for the purposes of his arguments Counsel for the 
applicant accepted it as a true record of those proceedings.

The objections originally taken w ere two-fold. The first is contained 
in paragraphs 7 to 14 of the affidavit filed in support of the application 
which read as follows: —

7. A fte r the votes w ere cast the Public Trustee opened the ballot box  
in the presence of the candidates, the voters and members of the general 
public, and proceeded to place in separate heaps the votes cast in favour 
of each candidate.

8. In the course of thus sorting the votes the Public Trustee rejected 
one ballot paper and did not allot it to any of the candidates.

9. H aving scrutinized and sorted out the votes in this manner, the 
Public  Trustee proceeded to count the votes cast in respect of each 
candidate, beginning w ith the ballot papers cast in favour of the 
respondent who had been allotted the No. 1.

10. He declared and his clerk, under his direction so noted immediately, 
that 21 votes had been cast in favour of the respondent.

11. H e then counted the ballot papers relating to candidate No. 2 and 
declared, and his clerk so noted immediately, that 21 votes had been cast 
in favour of the said candidate.

12. S im ilarly he declared that 6 votes had been cast in favour of 
No. 3.

13. H aving thus declared that an equal num ber of votes had been 
received by candidates Nos. 1 and 2 the Public Trustee took up again the 
ballot paper that he had previously rejected.

14. I  understand and verily  believe that the said ballot paper bore no 
figure whatsoever in that b lank portion in which the voters had been  
expressly directed to place the num ber allotted to the candidate whom

• they favoured ; but the Public  Trustee pointed to an alleged figure in 
another part of the ballot paper w here printed instructions appeared along 
with  the seal of the Public Trustee, and declared that the said figure 
indicated that the voter using the said ballot paper had cast his vote in 

favour of candidate No. 1.
It w ill be noted that the affidavit alleges that the Public  Trustee had 

rejected one of the ballot papers and that he later acted on “ the ballot 
paper he had previously rejected ”. In  the argument before this Court 
that allegation of fact w as abandoned, and the position was accepted, as



the Public Trustee averred, that he announced that w ith  the exception  
of one doubtful vote (this as I  understand from  Counsel fo r the applicant 
the Public Trustee had put aside in the course o f m aking the count) the 
result was that the respondent had received 21 votes, M r. Goone- 
sekere 21 votes, and M r. D issanayake 6 votes. H e  then proceeded  
to say that subject to objections that m ight be  raised he proposed  
giving the vote he had described as doubtful to the respondent, as it 
had on it the num ber “ 1 ” which w as the num ber which had been  
assigned to the respondent. M r. Goonesekere said it looked like “ 1 ”. 
N o objection having been taken to the course the Pub lic  Trustee proposed  
to adopt he declared the voting as being 22 votes in favou r of the 
respondent and 21, as he had previously announced, in favour of 
M r. Goonesekere.

I f  it is correct, as Counsel fo r the applicant w as instructed to say, that 
the Public Trustee had put aside one of the ballot papers in the course of 
his count, it w ou ld  undoubtedly, as matters have transpired, have been  
better if at that time he had decided whether or not he proposed to admit 
or reject the ballot paper in question. This course w ou ld  at least have  
prevented a reckless allegation being m ade against him that he had acted 
so im properly as to have rejected a vote and then admitted it w hen  he 

found there w as an equality o f votes.
But, as M r. Perera  fo r the respondent has pointed out, there w as in 

w hat the Public  Trustee did, no infraction of a ru le  of law , no disregard of 
any rules of procedure that have been laid dow n (the Ordinance prescribes 
no particular form  of procedure) no departure from  principles of justice 

and fa irp lay  and no protest from  any m em ber of the meeting. In  fact 
the meeting acquiesced in w hat the Pub lic  Trustee proposed to do, and 
in my opinion the objection is completely without merit.

The second objection is that the Public  Trustee had im properly refused  
to a llow  M r. G. L. RanasingHa, described in the affidavit as an Acting  

M udaliyar, the right to vote. The relevant portion of the proceedings, 
accepted by the applicant as correct, is as fo llow s : —

P u blic  T ru stee  : A nybody  acting fo r the Four G ravets M udaliyar?
A ctin g  M u d a liy a r : Present.
P u blic  T ru stee  : H ave you received a summons ?
A ctin g  M udaliyar : No, Sir.
P u blic  T ru stee  : W hen  w ere  you appointed ?
A ctin g  M u d a liy a r : On 17th M arch. The perm anent M uda liyar is ill 

In  hospital. I  am m erely acting fo r him  tem porarily.
P u blic T ru stee  : Not appointed ?
A ctin g  M u d a liy a r : No, Sir.
P u blic  T ru stee  : Then I w ill not accept you.

It has been argued that by  reason o f the provisions o f section 8 (2 ) $8), 
o f  the Buddhist Tem poralities Ordinance (Cap. 222) read w ith  section 
11 (e ) of the Interpretation Ordinance (Cap. 2) M r. Ranasingha should  
have been accorded the right to vote.

Section 11 (e ) reads— “ In  all Ordinances, fo r  the purpose of indicating
the application of a law  to every  person or num ber o f persons fo r the
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time being executing the functions of an office, it shall be deemed to 
have been and to be sufficient to mention the official title of the officer 
executing such functions at the time of the passing of the Ordinance 
Clearly  the w ords “ executing the functions of an office ” must be  

interpreted as meaning “ law fu lly  executing the functions of an office 
I f  they w ere not so interpreted they would  include, as M r. Perera pointed 
out, a person who had usurped the functions of a particular office.

I  asked Counsel for the applicant who would ordinarily appoint an 
Acting M udaliyar to execute the functions of the office of M udaliyar in 
the event of the person substantively appointed to such office being  
unable, by reason of illness or otherwise, to execute the functions.of his 
office. I  w as told the appointment would rest w ith the Assistant Govern
ment Agent. I  take it that M r. Ranasingha had not been appointed to 
act by the Assistant Governm ent Agent. I f  it had been so an affidavit 
even at this late stage w ould  have been forthcoming.

N o w  w hat this Court has in effect been asked to rule is that a person 
who had received no summons to attend the meeting and who had not 
been appointed to act as M udaliyar by the Governm ent Officer entitled 
so to do, should have been allowed to vote on his verbal representation, 
which m ay or m ay not be the truth, that he w as acting as Mudaliyar. 
To do justice to M r. Ranasingha he appeared to claim no more, and the 
Public Trustee understood him to claim no more, than that as the 
M udaliyar w as ill (this does riot mean he had ceased to exercise the 
functions of his office) he w as acting as his agent in attending to matters 
which fe ll w ithin the province of a M udaliyar. W hatever authority he 
had he had apparently derived from  the permanent M udaliyar, in other 
words the permanent M udaliyar, if he had in fact appointed him to act 
in the fullest sense, had exercised a pow er of appointment which is 
exercisable, not by  him but by the Assistant Governm ent Agent. It is 
unlikely he w ould  have done this— if he had he would  probably have  
sent to M r. Ranasingha the summons addressed to “ The M udaliyar, 
Four Gravets ”— but even if he had it would  have been ineffectual in the 
absence of a legal right to do so, and M r. Ranasingha could not be said to 
have been law fu lly  exercising the functions of M udaliyar.

In  my opinion M r. Ranasingha w as rightly excluded from  the meeting. 
H e w ould  appear to have thought so too.

Other questions w ere  discussed in the argument of Counsel— whether 
the Public  Trustee w as exercising a judicial discretion, whether an 
information in the nature of quo w arranto  lies against a person holding an 
office not created by  Charter from  the C row n  or by  Statute, and whether 
the Buddhist Temporalities Ordinance m erely recognizes but does not 
create the office o f Basnayake Nilam e. The last mentioned, Counsel for  
the applicant stated, is a historical question which would involve a 
consideration of ancient correspondence between the Secretary of State 
and the Ceylon Governm ent. Fortunately, in the v iew  of the facts 
which I have taken, it does not arise fo r determination. N o r do the 

others.
I  discharge the ru le against the respondent w ith  costs.

R ule discharged .


