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1944 Present: Howard C.J. and Soertsz J.
PEIRIS, Appellant, and SENEVIRATNE ¢t al. Respondents.
57—D. C. (Inty.) Kalutara 16,934.

Mortgage sale—Execution of mortgage decree—Directions of Court—No
irregularity—No injustice to applicant—Sale upheld.

Where an application is made to set aside a sale of property held in

ex.ecution of a mortgage decree i accordance with the provisions of the
Civil Procedure Code and further directions of Court—

Held, that the sale should not be set aside where there has been no

material irregularity or where no injustice has been caused to the
applicant.

maierial

A PPHEAL from an order of the District Judge of Kalutara.
The facts appear from the judgment.

H. V. Perera, K.C. (with him C. V. Ranawake), for the petitioner,
appellant.

" N. EH. Weerasoomna, K.C. (with him E. B. Wikremenayake), for the
respondent.

Cur. adv. vult.
Marech 17, 1944. Howarp C.J.—

The appellant in this case who was the original plaintiff applied for an
order to set aside a sale held on November 29, 1941, at the instance of
the second respondent who was substituted plaintiff on the ground that he
had seized the decree in this case as against the appellant. The second
respondent did not interest himself in the appellant’s application which
was opposed by the purchaser the 1st respondent. The appellant
obtained judgment against the defendant in February, 1932, and s
"hypothecary decree was entered directing that the mortgaged property
should be sold in default of payment of Rs. 2,500. No further directions
for the conduct of the sale were given. The Court by its order of May 22,
1983, allowed the substitution of the second respondent only for the purpose

of enabling the latter to enforce his decree against the appellant. Condi-
tions were attached that the second respondent should enforce his decree
early, that the name of one of the court auctioneers and draft conditions
of sale should be submitted with notice to the plaintiff and that the sale
shonld be held under the supervision of the Court. These conditions
were attached as the appellant had suggested that the second respondent and
the defendant might act in collusion. The appellant appealed from
the order of substitution. His appeal was dismissed, but the Supreme
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Court approved the conditions formulated by the District Court in its
order of May 22, 19383. ILater the name of Mr. Abeyesinghe, the auctioneer
who conducted the present sale, was sumbitted. The appellant raised
no objection to Mr. Abeyesinghe conducting the sale. The sale, after
objections by the appellant, was held on April 21, 1934, by Mr. Abeye-
singhe on conditions and an appraisement approved by the Court. On
the motion of the appellant the sale was set aside by the Court on
December 6, 1934, on the ground that the defendant had published
leaflets keeping away would be purchasers. On September 11, 1935, the
second respondent applied to have the order to sell re-issued to the same
auctioneer. free of stamps. This application was refused. On March 11,
1936, ar arrangement was made whereby one property was sold privately
and the second respondent received Rs. 2,400 towards the settlement of his
debt. On November 9, 1939, second respondent moved to have the order
to sell re-issued. The defendant was dead and the names of the heirs
were menfioned in his application. The original plaintiff, the appellant,
was also made a respondent. The second respondent was ordered to issue
notice on all parties. The appellant appeared by his Proctor, Mr. Peiris,
and on April 25, 1940, asked for time to file objections. On June 14,
1940, Mr. Peiris stated he was not filing objections. On October 30, 1941,
the order to sell was issued. On November 20, 1941, Mr. Abeyesinghe,
the auctioneer, moved that the Court be pleased to allow him permission
to sell the lands on the same conditions, the only alteration being . that
one-tenth purchase money be paid instead of one-fourth. On
November 25, 1941, Mr. Peiris for the appellant moved to withdraw plan
No. 8,923 dated May 16, 1922, made by B. M. Caldera, Licensed Surveyor.
This spplication was allowed. On November 27, 1941, Mr. Abeyesinghe,
the auctioneer, moved to file a fresh valuation of the properties mortgaged
i view of the bad condition of the house anld the disappearance of the
mill and its machinery. On December 2, 1941, Mr. Abeyesinghe filed bhis
sale report and deposited the sum of Rs. 457.50 heing purchase money
recovered. On December 17, 1941, the balance of the purchase money
amounting to Rs. 3,892.50 was deposited by the purchaser,- the first
respordent to this appeal. On December 20, 1941, the appellant moved
to have the sale set aside. At the hearing in the District Court it was
contended on behalf of the appellant that the sale in question, apart from
being subject to the provisions of the Civil Procedure Code, was also
subject to special directions laid down by the Court. Except for an
apphcation made on November 9,.1939, by the second respondent for an
ord=r to sell of which the appellant had notice, nc notice was served on the
appellanlt as to the subsequent steps especially as regards the auctioneer
who was to conduct the sale, the appraisement of the properties sold
and the conditions attaching to the sale. It was contended that this was
in cortravention of the directions of the Court. If was also maintaimmed
that the conditions of sale and the appraised value had not been approved
by the Court at the time of the issue of the Gazette Notice of sale (P 2),
that the auctioneer was not a proper person to have conducted the sale,
that there was no proper advertisement of the sale, that as a result of
these irregularities the sale fetched a price grossly disproportionate to 1its
true value, that there were no bidders at the sale when the propertv was




166 HOWARD (C.J.—Peiris and Seneviratne.

knocked down without much ado to the first respondent by an unfair

arrangement with the auctioneer and that the appellant has suffered
substantial injury.

&

The order to sell was re-issued to Mr. Abevesinghe, the previous
auctioneer, without the previous submission of his name to the Court,
The order directed him to sell after due publication, but does not preseribe
the kind of publication. Mr. Abeyesinghe advertised the sale in the
(Fazette on November 7, 1941, twenty-two days prior to the actual sale on
Novernber 29, 1941. He also published the notice in the ‘‘ Daily News *’
of November 19, 1941. He also stated in evidence that tom-tormm was
beaten and handbills distributed. The Court approved the alteration in
the deposit and in the valuation of the property to be sold. The learned
District Judge held that the Court can adopt the provisions of the Civil
Procedure Code as to publication and conduct of sales governed bv section
- 12 of the Mortgage Ordinance, and give directions accordingly. Tf it does
adopt such provisions, it will follow the cases bearing on such provisions.
If no such directions are given it will not lightly set aside sales nor will it
coniirm a sale when it sees that a manifest injustice has been done to some
party concerned. In the present case, the learned Judge. for reasons which
he has given, came to the conclusion that no imanifest injustice has been
done to the appellant and dismissed his application with costs.

On behalf of the appellant Mr. Perera has contended that there have

been material irregularities in the sale. Those irregularities are as
follows : —

(1) The auctioneer’'s name was not submitted to the Court in contra-

vention of the Court’s order. Nor did the appellant have
notice of his appointment. |

(2) The modifications in the deposit and the valuation made by the

auctioneer and approved by the Court were so approved without
notice to the appellant.

(3) The auctioneer was not a proper person to conduct the sale, not

being licensed to conduct sales at Panadure, but only at
Kalutara.

(4) The sale was not properly advertised and the property was
fraudulently knocked down to the first respondent by the
auctioneer withoul proper bidding.

- In connection with these irregularities Mr. Perera has maintained thab
it is not incumbent on the appellant to establish that he has suffered
injury by reason thereof and has referred us to the case of Koelman v.
Amorasekerel. The headnote of this case is as follows:—

““ T get aside a Fiscal’s sale on the ground of material irregularity under
section 282 of the Civil Procedure Code, it is not necessary that
in all cases there should be direct evidence of the connection
between the irregularity and the injury. Where the Injury
appears to be one which may be reasonably and logically inferred
to be the natural consequence of the irregularity, the connection
need not be further established by ° direct evidence °

1 23 N. L. R. 327.
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1t is only in cases where there is no such reasonable con:m?ction betv.veen
the irregularity and the injury that the necessity for direct
evidence is ingisted uapon *’

The irregularity in this case was a misdescrigtion of the property to be
sold. the extent being described as 13 acres instead of three. The su].:)- |
stantial injury was that it sold much below its real value, being valued Iin
the inventory at Rs. 9,000, by the Fiscal at Rs. 5,000 whereas 1t sold for
Rs. 1,100. In Koelman v. Amarasekere which was followed in Ukku
Amma v. Punchi Ukku!, Bertram C.J. adopted the principle formulated
bv Pereira J. in Cassim v. Andris? that the connection between irregula-
rity and the injury can be established by presumptions as by direct
evidence and held that the price realized was so low and the mis-
description so considerable that the trial Judge could justifiably have
conclnded that the inadequacy of price was a consequence of the
misdescription.

Tt has certainly not been established in the present case by direct
evidence that the appellant has suffered injury by reason of any of the
alleged irregularities. Can it be said that the injury if suffered by the
appeliant is one that can be reasonably and logically inferred to be the
natural consequences of any irregularity ? In order to answer this
question 1t is necessary to consider first of all whether any of these
irregularities have been proved. The Court approved the conditions of
sale retting out that they would be governed by the relevant sections of
the Civil Procedure Code. Notice of sale was given in accordance with
the provisions of the Civil Procedure Code. There was evidence that
tom-tom was beaten in addition to publication in the Gazette and the
““ Daily News ’’. A notice of the sale was affixed in the Court-house.
The deposit was altered from twenty-four per -cent. to ten per cent. by
order of the Court. The lowering of the appraisement or valuation of the
property also received the approval of the Court. Having regard to the
evidence of the Rev. T. C. J. Peiris, it cannot be said that the guction
was & put up job and that the property was knocked down to the first
respondent as the result of collusion between him and the auctioneer. I
do not consider that there was any material irregularity in the sale by
reason of the fact that Mr. Abeyesinche was not registered to conduct
sales al Panadure. The failure of the Court to notify the appellant before
approving the modifications in the deposit and vealuation, even if irregula-
rities, are not so material as to lead to the reasonable and logical inference
that the appellant is injured thereby. There only remains the question
of the failure on the part of the Court. to approve the name of Mr. Abeye-
singhe as auctioneer and his conduct of the sale without formal notice to
the appellant. In the absence of any evidence to establish collusion or
fraud on the part of Mr. Abeyesinghe and the first respondent, there is no
groond for the contention that the plaintiff has- suffered injury by reason
of Mr. Abeyesinghe’s conduct of the sale. It may be said that absolute
and strict compliance has not been made with the Distriet Judge’s order
of May 22, 19388, as approved by the Supreme Court order of January 22,
1934. But it cannot be said that the irregularity was material or that it
has lead to any injustice.

1 30 N. L. R, 306. 217 N. L. R. 144.
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lhere is also a further Lar to a successful prosecution of the appellant’s
claam. In view of Mr. Peiris’ application of November 25, 1941, on behalf
of the appellant to withdraw plan No. 8,928, it muyst be inferred that the
latter had notice that Mr. Abeyesinghe was to conduct the sale. The
appellant had notice of the application for sale and failed to file objections.
He was cognizant of the fact that Mr. Abeyesinghe had previously been
appointed to conduct the sale and it is in evidence that he was aware of
the fact that Mr. Abeyesinghe was making arrangements for the sale.
‘He could have applied to the Court for the appointment of another
auctioneer. In these circumstances I do not consider that he can now
be heard to object to the sale on the ground that he had no opportunity to
object tc Mr. Abeyesinghe’s appointment. In this connection I would

invite attention to Samarasinghe v. Amaradewakare' and Arunachellam
v. Arunachellam?.

Hurther considerations affecting the appellant’s right to take advantage
of anv irregularity in the sale has beeu brought to our notice by Mr. Weera-
sooricz. The property was bought by the first respondent and no
fraudulent conduct by way of collusion with the auctioneer or second
respondent has been established. In these circumstances he cannot be
deprived of his property. Perera v. Lebbe® was cited in support of this
proposition. The headnote of this case is as follows:—

‘“ A property, the sale of which the owner had prohibited by his last
will, and which was subject to a trust, was sold under the authority of
the Court, and was purchased by defendant from one of the executors.

The plaintiff, who is the sole surviving executor and trustee under the
iast will, brought this action for declaration of title.

Held, defendant could not be deprived of the property on the ground
of any irregularities in the order for sale, or in the procedure by which
that order was obtained, if he purchased the property bona fide for value
and without notice of the trust.”

The same principle was also formulated in the Privy Council case of Rewa
Mahton v. Ram Kishen Singh*. '

For the reasons I have given, 1 have come to the conclusion that the
District Judge came to a right conclusion and the appeal must be dismissed
with costs.

SoeErTSZz J.—1 agree.
Appeal dismissed.
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