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W E E R A W A N S H A  A N D  O T H E R S  
vs.

A T T O R N E Y - G E N E R A L  A N D  O T H E R S

SUPREM E COURT,
S. N. SILVA, CJ 
FERNANDO, J AND 
AMARATUNGA, J 
SC FR 228/2005 W ITH 
SC FR 229/2005 
SC FR 230/2005 
8TH A ND  12TH JULY, 2005

Constitutional Law - Memorandum of Understanding for Tsunami Operation 
Management Structure - Power of President and Government to sign the MoU - 
Articles 12(1) and 12(2) of the Constitution - Grant of part interim relief against 
exercise of governmental powers contrary to the Constitution - Articles 149(1) 
and 154 of the Constitution - Siting of an important Committee in Kilinochchi.
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The petitioners who are m em bers of the Janatha V im ukthi Peramuna and 
Mem bers o f Parliament, some of whom  had been M inisters or Deputy M inisters 
complained that the Agreem ent between the Governm ent and the LTTE (MoU) 
fo r a Tsunami Operation M anagem ent S tructure is violative o f Artic les 12(1) 
and 12(2) of the Constitution, the Suprem e Law of the land and the rights of 
voters and the people o f Sri Lanka. The 3rd respondent (in FR 228 and 229) 
who was the 2nd respondent in FR 230 w as the Secretary, M inistry o f Relief, 
Rehabilitation and Reconstruction. He signed the MoU for and on behalf o f the 
Government.

The MoU was m ainly designed to  provide re lief to  coastal com m unities in 
the Tsunami D isaster Zone (TDZ) constituting of Am parai, Batticaloa, Jaffna, 
Kilinochchi, Mullaitivu and Trincom alee D istrict and any additional lands which 
may be brought in by the High Level Com m ittee.

The MoU provides for a management structure at three levels (i) the High Level 
Committee consisiting of a member representing the Government one nominee 
of the LTTE and one nominee of the Muslim Parties. That Committee lays down 
the po licy regarding the a llocation of donor funds, (ii) Regional Com m ittee 
consisting of two nominees of the Government, five LTTE nominees and three 
nominees of Muslim Parties. Decisions have to be of consensus or by majority 
vote ; where the decision is prejudicial to  a minority a 2/3 majority is required. 
The seat o f the Regioinal Committee is Killinochch. That Committee is charged 
with the implementation of relief. The funds (foreign and local are deposited in a 
“Regional Fund” under a custodian jointly appointed by the Government and the 
LTTE to assist in the operation of relief (vide C lauses 6 and 7 of MoU). The fund 
would serve the 6 Districts referred to. (iii) District Committees which according 
to  the MOU have a lready been established and are functioning. They shall 
continue their work in identifying the needs of the respective Districts.

The petitioners sought a declaration that the MoU infringed Article 12(1) and 
12(2) o f the Constitution and is void particularly as the Com m ittees are not 
authorized by law and in particular since the Regional Com m ittee exercises 
Governmental powers contrary to  Artic les 149(1) and 154 of the Constitution. 
They also challenged the authority of the 3rd respondent Secretary, to sign the 
MoU and the power of the President in that regard. They further complained 
th a t th e  e s ta b lis h m e n t o f th e  R e g io n a l C o m m itte  in K il in o c h c h i w as 
unconstitutional in that Kilinochchi is an exclusively LTTE controlled area to 
which other com m unities had no free access. They also alleged that the LTTE 
had no legal standing to sign the MoU, being a terrorist organization.

T he  p e titio n e rs  a p p lie d  fo r a s tay  o f the  M oU , pend ing  hearing  and 
determ ination of the applications.

HELD:

(1) The MoU was placed before P a rlia m e n t; and there is no evidence that 
the Cabinet o f M inisters was not apprised of it. If there was default in
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that respect, it is fo r the C abinet o f M inisters and not fo r the court to  rule 
on that matter.

(2) The M o lt w ith the LTTE was valid especially in the context o f the ceasefire 
agreem ent on 23.02.2002.

(3) The P resident w as em pow ered by the  C onstitu tion  to  en te r in to  or 
authorize the M o ll in term s o f A rtic les 4(b) and 33 of the Constitution.

(4) The Com m ittee structure under the M o ll is lawful even though it is not 
supported  by a spec ific  law. In th is  connection , the  s tr ic t theo ry  o f 
positivism  by Austin is untenable as explanined by Prof. H. L. A. Hart 
who departed from Austin ’s theory.

(5) A s such the petitioner failed to  m ake out a prima facie case fo r a stay of 
the entire MoU. But they succeeded in dem onstrating tha t powers of 
the  R eg iona l C om m ittee  are  govenm en ta l and the  p rov is ion  fo r a 
“Regional Fund” and its adm in istra tion are contrary to  A rtic le  149(1) 
and 154 o f the Constitution as the powers are not subject to central 
control and aud it by the A uditor General. These arrangem ents are ultra 
v ire s  a n d  in fr in g e  r ig h ts  u n d e r A r t ic le s  1 2 (1 ) and  12 (2 ) o f the  
C o n s titu t io n . T h e  e s ta b lis h m e n t o f th e  R e g io n a l C o m m itte e  in 
K ilinochchi is a lso unconstitu tional.

(6) The MoU may, therefore, be im plem ented after rem oving the illegalities 
pointed out by court, by depositing funds in an account w ith a custodian 
appointed accord ing to law. Parties m ay also agree on a d iffe rent site 
fo r the Regional C om m ittee, o ther than Kilinochchi.

Cases referred to :

1. Billimoria vs. Minister of Lands and Mahaweli Development (78-79)1
Sri LR 10

2. Jinadasa vs. Weerasinghe 31 NLR 33

APP LIC A TIO N  for re lief fo r infringem ent of fundam ental rights.

H. L. de Silva, P. C. with S. L. Gunasekara, Gomin Dayasiri and Manoli 
Jinadasa fo r petitioners in SC (FR) 228/05 

- S. L. Gunasekara with Gomin Dayasiri and Manohara de Silva fo r petitioners 
in SC (FR) 230/05

Gomin Dayasiri with Manoli Jinadasa for petitioners in SC (FR) 230/05 
K. C. Kamalasabayson, P. C. Attorney-G enera l w ith P. A. Ratnayake, P. C. 
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15 th  July, 2 0 0 5  

S A R A T H  N . S IL V A , C . J .

T h e  th ir ty -n in e  P e tit io n e rs  in th e s e  a p p lic a tio n s  a r e  M e m b e rs  o f 
P arlia m en t. T h e y  a re  from  a  s in g le  political party, th e  J a n a th a  V im ukth i 
P e ra m u n a  (J. V. P.) a n d  su ccessfu lly  co n tes te d  th e  g e n e ra l e lec tion  in 
April, 2 0 0 4 , a s  n o m in e e s  of thd  U n ited  P e o p le s  F re e d o m  A llia n c e  (U P F A )  
b eing  a n  a llia n c e  e n te re d  into b y  ce rta in  political p a rties  including th e  J VP. 
T h e  P etition ers  h a v e  b e e n  co n stituents  o f th e  U P F A  G o v e rn m e n t fo rm e d  
a fte r th e  g e n e ra l e lec tion . T h e  2n d  to  5 th  P etition ers  w e re  M in is te rs  an d  
M e m b e rs  of th e  C a b in e t of M in is ters . T h e  6th to  9th  P etition ers  h a v e  b e e n  
D e p u ty  M in isters .

T h e  Petitioners h a v e  filed th e s e  app lications a lleg ing  an  in fringem ent of 
th e ir fu n d a m e n ta l rights g u a ra n te e d  b y  A rtic les 1 2 (1 )  an d  1 2 (2 ) o f the  
Constitution. It is contended that while the im pugned executive or administrative 
action infringes th e  fu nd am en ta l rights of th e  Petitioners directly, such action  
gen era lly  affects  th e  rights of th e ir vo ters  a n d  of th e  P eo p le  of Sri Lanka .

T h e  a lleg ed  infringem ent of fu nd am en ta l rights re la te  to  the M em oran du m  
o f U n d e rs ta n d in g  (M o U ) fo r th e  e s ta b lis h m e n t o f a  T s u n a m i O p e ra tio n  
M a n a g e m e n t S tru c tu re  (P -T O M S ), w h ich  h a s  b e e n  a g re e d  an d  a c c e p te d  
on 2 4 .0 6 .2 0 0 5  b y  th e  3 rd  R e s p o n d e n t, th e  S e c re ta ry , M in is try  of R e lie f  
R eha b ilita tio n  an d  R e co n s tru ctio n  fo r a n d  on b e h a lf o f th e  G o v e rn m e n t o f 
th e  D e m o c ra tic  S o c ia lis t R e p u b lic  of S ri L a n k a  (G O S L )  a n d  th e  4 th  
R e s p o n d en t fo r an d  on  beh a lf of th e  L iberation  T igers  of Tam il E lam  (L T T E ).

T h e  p re a m b le  to  th e  M o U  re fers  to  th e  tsu n am i th a t struck Sri L a n k a  on
2 6 .1 2 .2 0 0 4 , w hich destroyed  h um an  life and  property on an  unprecendented  
sca le . It rec ites  th e  n e e d  for all co m m u n itie s  to  c o -o p e ra te  on h um an ita rian  
g ro u n d s  to  e n s u re  a n  e q u ita b le  a llo c a tio n  of “p o s t-ts u n a m i fu n d s ” to  all 
a ffe c te d  a re a s . It is fu rth e r s ta te d  th a t in re co g n itio n  of th e  u rg en t n e e d  
a n d  in a  spirit o f p a rtn e rs h ip  th e  G O S L  a n d  L T T E  h a v e  re s o lv e d  to  w o rk  
to g e th e r in g o o d  fa ith  a n d  u s e  th e ir  b e s t e ffo rts  to  d e liv e r re lie f to  th e  
c o a s ta l c o m m u n itie s  in th e  s ix  D is tric ts  viz. A m p a ra , B a ttic a lo a , J a ffn a , 
K ilinochch i, M u lla itivu  a n d  T r in c o m a le e .

T h e  M o U  p ro v id e s  fo r a  m a n a g e m e n t s tru c tu re  a t  th re e  le v e ls  o f a  :

(i) H ig h  L eve l C o m m it te e ;
(ii) R e g io n a l C o m m itte e  ; an d

(iii) D is tric t C o m m itte e s .

T h e s e  C o m m itte e s  h a v e  to  a d d re s s  th e  co n c e rn s  of th e  p ers o n s  in th e  
T su nam i D is a s te r Z o n e  (T D Z )  d e fin e d  a s  a n  e x te n t upto  2  k ilom eters  
lan d w ard s  from  th e  m e a n  low w a te r  line of th e  tsu n am i a ffec ted  a re a  within  
Sri L an ka .

T h e  p u rv iew  of th e  H ig h  L e v e l C o m m itte e  a p p e a rs  to  e x te n d  to  th e  
e n tire ty  o f th e  T D Z  a n d  c la u s e  2 (d )  o f th e  M o U  e m p o w e rs  th e  C o m m itte e
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to  b ring  w ith in  th e  T D Z  a d d itio n a l lan d  a r e a  a ffe c te d , p ro v id e d  th a t su ch  
a re a s  h a v e  b e e n  d ire c tly  im p a c te d  b y  th e  ts u n a m i o r d ire c tly  a ffe c te d  by  
th e  d is p la c e m e n t a n d  re s e tt le m e n t o f p e rs o n s  a s  a  re su lt o f th e  ts u n a m i. 
T h is  C o m m itte e  c o m p ris e s  of th re e  m e m b e r s :

(i) O n e  n o m in e e  o f G O S L ;
(ii) O n e  n o m in e e  o f th e  L T T E ;

(iii) O n e  n o m in e e  o f th e  M u s lim  p a rtie s .

D ec is io n s  of th e  C o m m itte e  h a v e  to  b e  b a s e d  on co n se n s u s . A cco rd in g  
to  c la u s e  5 (b )  th e  m a in  fu nc tio n  o f th e  C o m m itte e  is to  fo rm u la te  p o lic ies  
fo r th e  e q u ita b le  a llo c a tio n  a n d  d is b u rs e m e n t o f d o n o r fu n d s  in th e  T D Z ,  
b a s e d  on n e e d s  a s s e s s s m e n ts  th a t a re  s u b m itte d  to  th e  C o m m itte e  a n d  
g u id e d  b y  th e  p rin c ip le  th a t fu n d s  sh o u ld  b e  a llo c a te d  in p ro p o rtio n  to  th e  
n u m b e r o f a ffe c te d  p e rs o n s  a n d  th e  e x te n t o f d a m a g e .

A t th e  n e x t leve l is th e  R e g io n a l C o m m itte e  (C la u s e  6  o f th e  M o U ). T h e  
g e o g ra p h ic  s c o p e  o f th is  C o m m itte e  is th e  a r e a  o f th e  T D Z  in th e  s ix  
districts m entio ned  ab o v e . T h e  functions of th e  R eg io na l C o m m itte e  include  
th e  d e v e lo p m e n t o f s tra te g ie s  fo r th e  im p le m e n ta tio n  a n d  p rio ritiza tio n  of 
post-tsu nam i relief, p ro ject ap p ro va l a n d  m a n a g e m e n t in re sp ec t of pro jects  
fo r p o s t-ts u n a m i re lie f, re h a b ilita tio n , re c o n s tru c tio n  a n d  d e v e lo p m e n t ; 
th e  o v e r-a ll m o n ito rin g  of p ro je c ts  a n d  fu n d  m a n a g e m e n t  a s  p ro v id e d  in 
S e c tio n  7 . T h is  sectio n  p ro v id e d s  fo r th e  e s ta b lis h m e n t o f a  P o s t-T s u n a m i 
C o a s ta l F u n d  fo r  th e  s ix  d is tricts  to  b e  c a lle d  th e  “R e g io n a l F u n d ”. T h e  
fu n d  c o n s is ts  o f “u n s p e c ifie d  (p ro g ra m )” a n d  “s e c re ta r ia t  fu n d s ”. T h e  
“u nspec ified  (p ro g ra m )” funds consist o f exc lu s ive ly  o f fo re ign  funds, w hilst 
“s e c re ta r ia t  fu n d s ” co n s is t both  fo re ig n  a n d  loca l fu nd s .

It is p rov ided  th a t parties  m e a n in g , th e  G O S L  an d  th e  L T T E  shall appo in t 
a  s u ita b le  m u lti- la te ra l a g e n c y  to  b e  th e  C u s to d ia n  o f th e  R e g io n a l F u n d . 
T h e  p u rp o s e  o f th e  R e g io n a l F u n d  s h a ll b e  to  e x p e d itio u s ly  m a k e  fu n d s  
a v a ila b le  fo llo w in g  th e  a p p ro v e d  p ro c e d u re s  to  fa c ilita te  a n d  a c c e le ra te  
re lie f, re h a b ilita tio n , re co n s tru c tio n  a n d  d e v e lo p m e n t o f ts u n a m i a ffe c te d  
a r e a s  o f th e  s ix  d is tric ts  re fe rre d  to  a b o v e .

It fu th e r p ro v id e s  th a t th e  p arties  m e a n in g  th e  G O S L  a n d  L T T E  a n d  th e  
C u sto d ian  shall a g re e  on a  m e c h a n is m  for th e  es tab lis h m en t an d  o peration  
o f th e  R e g io n a l F u n d .

A c c o rd in g  to  s e c tio n  6 (c ) , th e  R e g io n a l C o m m itte e  w ill co n s is t o f (i) 
T w o  m e m b e rs  n o m in a te d  b y  th e  G O S L  (ii) F iv e  m e m b e rs  n o m in a te d  by  
th e  L T T E  o n e  o f w h o m  s h a ll s e rv e  a s  C h a irp e rs o n  (iii) T h re e  m e m b e rs  
n o m in a te d  b y  th e  M u s lim  p a rtie s .

T h e  d e c is io n  m a k in g  p ro c e s s  g iv e n  in c la u s e  6 (e )  is th a t th e y  w ill b e  
b a s e d  on c o n s e n s u s  an d  in th e  e v e n t th a t a  c o n s e n s u s  c a n n o t b e  re a c h e d  
b y  a  s im p le  m ajo rity .
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It fu rth er p rov ides th a t if th e  decis ion  h a s  a n  a d v e rs e  e ffe c t on  a  m inority  
g ro u p  a s  a c k n o w le d g e d  b y  a t  le a s t  tw o  m e m b e r s  o f th e  R e g io n a l  
C o m m itte e , th e  d ec is io n  w ill re q u ire  th e  a p p ro v a l o f 2 /3  m ajo rity . In th e  
e v e n t a  p ro p o sa l fro m  a  D istric t C o m m itte e  d o e s  n o t g e t a  s im p le  m a jo rity  
an d  if re q u ire d  b y  tw o  m e m b e rs  th e  re je c tio n  o f su ch  re q u e s t w ill re q u ire  
2 /3  m ajority . In te rm s  of se c tio n  6 (0  th e  R e g io n a l C o m m itte e  sh a ll b e  
lo c a te d  in K ilinochch i.

A t th e  n e x t le v e l a re  D is tric t C o m m itte e s , p ro v id e d  fo r in sec tio n  8 . T h e  
fu nc tio n s  o f e a c h  D is tric t C o m m itte e  is to  id e n tify  th e  n e e d s  of th e  T D Z  
within th e  District Prioritization of n eed s , th e  subm ission of reco m m en datio n  
to  th e  R e g io n a l C o m m itte e  a n d  m o n ito rin g  a n d  re p o rtin g  on p ro g re s s  to  
th e  R e g io n a l C o m m itte e . T h e re  is no  sp ec ific  p rov is ion  w ith  re g a rd  to  th e  
c o m p o s itio n  o f a  D is tric t C o m m itte e  a n d  s e c tio n  8 (c )  s ta te s  th a t th e  
C o m m itte e  “a lre a d y  e s ta b lis h e d  a n d  w e ll fu n c tio n in g  sh a ll c o n tin u e  th e ir  
w ork”

T h e  P e t it io n e rs  c o n te n d  th a t  th e  e n te r in g  in to  o f th e  M o U , th e  
m a n a g e m e n t structure of P -T O M S , an d  th e  respective  pow ers  an d  functions  
constitute an  in fringem ent of th e ir fu n d am en ta l rights g u a ra n te e d  by Article  
1 2 (1 )  o f th e  C o n s titu tio n , fo r th e  fo llo w in g  r e a s o n s :

(i) T h e  3 rd  R e s p o n d e n t d o e s  not h a v e  a n y  a u th o rity  to  e n te r  into  th e  
M o U  fo r a n d  on  b e h a lf of th e  G o v e rn m e n t o f S ri L a n k a ;

(ii) T h e  M o U  d o e s  n o t sp ec ify  th a t th e  3 rd  R e s p o n d e n t h a s  b e e n  
a u th o r iz e d  b y  th e  P re s id e n t in th is m a tte r  a n d  in a n y  e v e n t, e v e n  
th e  P re s id en t c a n n o t g ran t such  au th ority  on h e r o w n  responsib ility  
in v ie w  of th e  provis ions of A rtic les  4 2  an d  4 3  (1 )  of th e  C onsitu tion .

(iii) T h e re  is no  leg a l b as is  to  e n te r  into  th e  M o U  w ith  th e  L T T E , w h ich  
is not an  en tity  re c o g n ize d  by law  an d  w hich  is identified  w ith  terror, 
v io le n c e , d e a th  a n d  d estruc tio n .

(iv) T h e  p o w e rs  a n d  fu n c tio n s  o f th e  C o m m itte e  e s p e c ia lly  th a t of th e  
R e g io n a l C o m m itte e  a re  g o v e rn m e n ta l in n a tu re  an d  c o n te n t an d  
c a n n o t be^ va lid ly  c o n fe rre d  on su ch  C o m m itte e  in th e  m a n n e r  
c o n te m p la te d  in th e  M o U .

(v) T h e  fo re ig n  fu n d s  c o m m itte d  b y  th e  d o n o rs  to  c a rry  o u t tsu n am i 
relief th rough  th e  G o v ern m en t, from  part of th e  funds of th e  R epublic  
a n d  should  b e  d isbu rsed  an d  ac c o u n te d  for in th e  m a n n e r provided  
in th e  C o n s titu tio n  a n d  th e  a p p lic a b le  law s  a n d  p ro c e d u re . T h e  
p ro v is ion s  in th e  M o U  fo r th e  R e g io n a l F u n d  a n d  its m a n a g e m e n t  
b y  th e  R e g io n a l C o m m itte e  a r e  in c o n s is te n t w ith  th e s e  leg a l 
requ irem en ts .

O n  th e  b a s is  of th e  fo re g o in g  it is c o n te n d e d  th a t th e  M o U  s e t up a  
structure an d  lays  d o w n  p ro c e d u re s  th a t a re  co n trary  to  th e  ru le of law  and  
d e n y  th e  P etition ers  e q u a l p ro tection  o f law  a s  g u a ra n te e d  b y  A rtic le  1 2 (1 )  
of th e  C o n stitu tion .
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It is fu rth e r c o n te n d e d  th a t th e  M o U  w ith  sp ec ia l p ro v is ions in re la tion  to  
six  districts o n ly  o f th e  T D Z  w ith  th e  es tab lis h m en t o f a  R e g io n a l C o m m itte e  
a n d  a  R e g io n a l F u n d , d is c r im in a te  a g a in s t c it iz e n s  in th e  a r e a  o u ts id e  
th e ir  d is tricts  w h o  h a v e  b e e n  e q u a lly  o r  w o rs e  a ffe c te d  b y  th e  ts u n a m i, on  
th e  b a s is  o f p la c e  of b irth  a n d  re s id e n c e  a n d  a s  su ch  th e  fu n d a m e n ta l  
rig h ts  g u a ra n te e d  b y  A r tic le  1 2 (2 )  o f th e  C o n s titu tio n  is in fr in g ed .

T h e  m a tte rs  d ra w n  in is s u e  b y  th e  P e tio n tio n e rs  in re la tio n  t o :

(i) T h e  a m b it  o f E x e c u tiv e  p o w e r  o f th e  P r e s id e n t ;
(ii) T h e  M o U  e x -fa c ie  a g re e d  a n d  a c c e p te d  by th e  G o v e rn m e n t a n d  th e  

L T T E ;
(iii) S tru c tu re  in te n d e d  to  b e  s e t up  u n d e r th e  M o U  in th e  fo rm  o f  

C o m m itte e s  a n d  th e ir  co m p o s itio n  ;
(iv) T h e  p o w e rs  a n d  fu n c tio n s  o f th e  C o m m itte e s  a n d  th e  fin a n c ia l 

a rra n g e m e n ts .

a re  in d e e d  u n iq u e  a n d  u n p re c e d e n te d  in e v e ry  re sp ec t.

T h e  fin a l re lie f s o u g h t b y  th e  P e tit io n e rs  is th a t th e  M o U  b e  d e c la re d  vo id  
a n d  in v a lid  in la w  a s  b e in g  a n  in fr in g m e n t o f th e ir  fu n d a m e n ta l rights  
g u a ra n te e d  b y  A rtic le  1 2 (1 ) an d  1 2 (2 )  of th e  C onstitu tion . T h e y  h a v e  sought 
in te rim  re lie f  to  re s tra in  th e  R e s p o n d e n ts  fro m  ta k in g  a n y  s te p s  to  
im p le m e n t th e  M o U  p e n d in g  th'e fina l d e te rm in a tio n  o f th e s e  a p p lic a tio n s .

F ro m  th e  P e tit io n e rs ’ p e rs p e c tiv e , if th e  im p u g n e d  e x e c u tiv e  o r a d m in 
is tra tive  ac tio n  is c o n tin u e d  p e n d in g  th e  fina l d e te rm in a tio n  of th e s e  ap p li
c a tio n s , w h ic h  w o u ld  n e c e s s rily  ta k e  c o n s id e ra b le  t im e , th e  fin a l re lie f  
w o u ld  b e  of no  a v a il. O n  th e  o th e r  h a n d , a s  c o n te n d e d  b y  C o u n s e l fo r th e  
1s t - 3 rd  R e s p o n d e n ts , if th e  M o U  is n o t im p le m e n te d  fo rth w ith , u rg e n t  
h u m a n ita r ia n  a s s is ta n c e  c o u ld  n o t b e  g ra n te d  to  p e o p le  o f th is  country , 
e s p e c ia lly  in th e  s ix  d is tric ts  re fe rre d  to , w h o  h a v e  s u ffe re d  a n d  c o n tin u e  
to  su ffer, u n to ld  h a rd s h ip  a n d  tra g e d y  fro m  th e  n a tu ra l d is a s te r  th a t b e fe ll 
th e m . In th is  c o n n e c tio n , it c a n n o t b e  d is p u te d  th a t th e  in te re s t o f th e s e  
h e lp le s s  p e o p le  sh o u ld  b e  b o rm e  firm ly  in m in d .

A s  re g a rd s  th e  m a tte r  o f g ra n tin g  in te rim  re lie f, I th in k  it a p p ro p r ia te  to  
re fe r  to  th e  p ro v is io n s  o f A rtic le  1 2 6 (4 )  o f th e  C o n s titu tio n , w h ich  s e ts  o u t  
th e  p o w e rs  o f th e  C o u rt to  g ra n t re lie f in th e  e x e rc is e  o f its ju ris d ic tio n  fo r  
th e  p ro tec tio n  o f fu n d a m e n ta l rights.

A rtic le  1 2 6 (4 )  re a d s  a s  fo l lo w :

“The Supreme Court shall ha ve the power to grant such relief or make 
such directions as it may deem just and equitable in the circumstances"

It is im p lic it in a n y  p ro v is io n  c o n fe rr in g  p o w e r  th a t su c h  p o w e r  sh o u ld  
b e  e x e rc is e d  a c c o rd in g  to  law . T h is  is th e  b a s ic  p re m is e  o f le g a lity  w h ic h  
w o u ld  n e c e s s a r ily  b e  a tta c h e d  to  th e  e x e rc is e  o f p o w e r. If th e  e le m e n t o f 
le g a lity  is re a d  in to  A rtic le  1 2 6 (4 )  th e  p ro v is io n  w o u ld  re a d  a s  fo l lo w s :
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“T h e  S u p re m e  C o u rt shall h a v e  p o w e r to  g ran t sCich re lief o r m a k e  such  
d irec tio ns , according to law a s  it m a y  d e e m  ju s t a n d  e q u ita b le  in th e  
c irc u m sta n c es .

T h e  w o rd s  in ita lics h a v e  b e e n  in c lu d e d  b y  w a y  of in te rp re ta tio n  as  
co n co m itan t o f th e  p o w e r to  g ra n t re lie f. A cco rd in g ly  th e  re lie f g ra n te d  by  
th is C o u rt sh o u ld  h a v e  th e  e ffe c t of c o n v e rtin g  th e  illegality , if any, w h ich  
co n stitu tes  th e  in fin g e m e n t, to  a  s ituation  of legality , in a  m a n n e r  th a t is 
ju s t a n d  e q u ita b le  in th e  c irc u m s ta n c e s  of th e  c a s e .

It h a s  b e e n  c o n te n d e d  th a t th e s e  ap p lic a tio n s  h a v e  b e e n  filed  in th e  
public in te res t. T h e re fo re  th e  jus t a n d  e q u ita b le  e ffe c t of th e  re lie f g ran ted  
sh o u ld  p e rm e a te  th e  e n tire ty  of th e  p ub lic  in te re s t d ra w n  in is s u e  an d  
n e c e s s a rily  in c lu d e  th e  in te re s ts  of th e  v ic tim s  of th e  ts u n a m i in th e  six  
districts re ferred  to  ab o ve . T h e  o bservatio ns m a d e  a b o v e  w ith  regard  to  the  
re lie f th a t m a y  b e  g ra n te d  in th e s e  ap p lic a tio n s  w o u ld  in m y  v ie w  ap p ly  
w ith eq u a l fo rce  to  th e  m a tte r of g ran ting  interim  relief. H o w eve r, an  interim  
o rd e r ca n n o t e n c o m p a s s  th e  e n tire ty  o f th e  re lie f th a t m a y  b e  co n s id e re d  
a t th e  e n d  of th e  c a s e  s in c e  a n  in terim  o rd e r d o e s  not fo llo w  upon  a  full 
a d ju d ica tio n  of th e  m atter.

A n  in terim  o rd e r is g e n e ra lly  re fe rre d  to  a s  "S ta y  O rd e r"  b e c a u s e  it is 
p rim a rily  in te n d e d  to  p re s e v e  th a t s ta tu s  q u o  th a t p re v a ile d  p rio r to  
in te rven tion  of th e  im p u g n ed  ac tio n . T h e  C o u rt ca n n o t b e  unm ind fu l of th e  
c o n s e q u e n c e s  th a t m a y  n e c e s s a r ily  fo llo w  from su ch  a n  o rder. In v ie w  of 
th e s e  ra m ific a tio n s , it is a p p ro p r ia te  a t  th is  s ta g e  to  c o n s id e r th e  basis  
a n d  th e  c rite ria  g e n e ra lly  a p p lic a b le  to  th e  g ra n tin g  of in te rim  re lie f.

In  th e  c a s e  o f Billmoria vs M inister of Lands, and Mahaweli 
Development(,). th is  co u rt c o n s id e re d  th e  a s p e c ts  re le v a n t to  a n  in terim  
o rd e r to  s ta y  all p ro c e e d in g s  in an  acq u is itio n  of lan d  u n d e r th e  Land  
A c q u is it io n  A c t. S a m a r a k o o n  C . J . a t p a g e  1 3  m a d e  th e  fo llo w in g  
o b s e rv a tio n s :

“. .......In considering this question we must bear in mind that a stay
order is an incidental order made in the exercise of inherernt or implied 
powers of Court. Without such power the Court’s final orders in most cases 
would if the Petitioner is successful be rendered nugatory and the aggrieved 
party will be left holding an empty decree worthless for all purposes”

I w ou ld  d esc rib e  this o b s erv atio n  a s  setting  out th e  ob jec t or p urpose for 
which interim relief is granted . It is to prevent the injustice that w ould otherw ise  
result to  th e  p arty  invoking  jurisd iction  if th e  final re lie f o b ta in ed  by him  is of 
no avail s in ce  th e  im p u g ed  illegality  h as  b y  th en  run its c o u rse  to  an  ex ten t 
th a t m a y  b e  co n s id e re d  a s  irre triev ab le  o r irre m e d ia b le . C o u n s e l fo r th e  
P etitioners  c o n te n d e d , a s  n o te d  a b o v e , th a t th e  M o ll  h as  a  lim ited sp an  of 
opera tio n  an d  if th e  M a n a g e m e n t S tru c tu re  p ro v ided  for is es tab lished  an d  
b e c o m e  functional w h a te v e r final relief th e y  m a y  obtain  w ould  be of no  avail.
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T h e  P e tit io n e rs  w h o  h a v e  b e e n  co n s titu e n ts  o f th e  G o v e rn m e n t s o m e  
h o ld in g  M in is tr ia l p o rtfo lio s  c o n te n d  th a t th e y  h a v e  b e e n  k e p t in th e  d a rk  
a s  to  th e  te rm s  o f th e  M o U , w h ich  w a s  m a d e  p ub lic  o n ly  a s  a  fa it ac co m p li. 
T h e  c o n te n tio n  o f M r. R . K. W . G o o n e s e k e ra , fo r  th e  3 rd  R e s p o n d e n t is 
th a t th e  M o U  c u lm in a te d  a  p ro c e s s  o f “g e rm in a tio n ” th a t s p a n n e d  s e v e ra l  
m onths . W h ils t th is con ten tio in  m a y  b e  correct, co n s idering  th e  su bm iss ion  
o f th e  P e tit io n e rs  th a t th e y  b e in g  a n  in te g ra l p a rt o f th e  G o v e rn m e n t w e re  
k e p t in th e  d a rk , it h a s  to  b e  s u rm is ed  th a t th e  “g e rm in a tio n ” re fe rre d  to  d id  
n o t ta k e  p la c e  in th e  p u b lic  d o m a in . B e  th a t a s  it m a y  th e  C o u rt h a s  to  
n o te  th a t tra n s p a re n c y  b e ing  a n  e s s e n tia l c o m p o n e n t o f g o o d  g o v e rn a n c e  
h a s  n o t b e e n  th e re  in th e  p ro c e s s  o f “g e rm in a tio n ” re fe rre d  to  b y  Mr. 
G u n a s e k a ra . T h e  su b m is s io n  o f th e  P e tit io n e rs  is th a t th e  M o U  h a tc h e d  
in s e c re c y  w ith  its m a n ife s t illeg a litie s  a m o u n tin g  to  a n  in fr in g e m e n t of 
th e ir  fu n d a m e n ta l rig h ts  sh o u ld  n o t b e  a llo w e d  to  run  its c o u rs e  p e n d in g  
a s  ad ju d ic tio n  o f th e ir  rights b y  th is  C o u rt. T h e s e  c o n s id e ra tio n  b rin g  th e  
P e tit io n e rs  c a s e  fo r  in te rim  re lie f fa irly  w ith n  th e  d ic ta  in B illim o ria ’s c a s e  
p ro v id e d  th e y  s a tis fy  th e  c r ite ria  a p p lic a b le  to  g ra n t in te rim  re lie f.

In co n s idering  th e  n a tu re  a n d  th e  e x te n t of th e  interim  re lie f to  b e  g ran ted  
it is re le v a n t to  a d v e r t  to  th e  c r ite ria  g e n e ra lly  a p p lic a b le  to  th e  g ra n t of 
in te rim  re lie f. T h e  c r ite r ia  th a t is g e n e ra lly  a p p lic a b le  is to  b e  d is c e rn e d  
fro m  th e  ju d g m e n ts  o f th is  C o u rt co n s titu tin g  p re c e d e n ts  th a t d a te  to  th e  
ju d g m e n t in th e  c a s e  o f Jinadasvs. Weerasinghe2. T h e  c rite ria  fall u n d e r  
3  d iffe re n t h e a d s . I w o u ld  s u m m a r ia s e  th e  c r ite ria  u n d e r th e  fo llo w in g  
h e a d s :

(i) P rim a F a c ie  C a s e

T h e  p a rty  s e e k in g  interim  re lie f shou ld  m a k e  o u t a  strong  prima facie 
c a s e  of a n  in frin g em ent o r im m in en t in frin g em ent of a  legal right. T h a t, 
th e re  is a  se rio us  question  to  b e  tried  in this regard  w ith  th e  probability  
o f such  p a rty  su cc ed in g  in es tab lish ing  th e  a lle g e d  g ro un d  o f illegality.

(ii) B a la n ce  o f C o v e n ie n c e

U n d e r  th is  h e a d  th e  m a in  f a c t o r  to  b e  c o n s id e r e d  is  th e  
u n c o m p e n s a ta b le  d is a d v a n ta g e  o r irre p a ra b le  d a m a g e  th a t w o u ld  
result to  e ith e r party  b y  granting  th e  interim  relief o r th e  re fusal th e re o f .

(iii) E q u ita b le  C o n s id e ra tio n s

T h is  involves th e  considera tion  of th e  co nduct o f th e  resp ec tive  parties  
a s  w a rra n ts  th e  g ra n t o f in te rim  re lie f.

T h e  a l le g e d  in fr in g e m e n t  re la te s  to  th e  M O U  w h ic h  p ro v id e s  a  
m a n a g e m e n t s truc tu re  w ith  functions a n d  p o w ers  as s ig n e d  to  C o m m itte e s  
a t th re e  le v e ls  a n d  in e x a m in in g  th e  c r ite ria  s e t o u t a b o v e  th e  q u e s tio n  to  
b e  c o n s id e re d  is w h e th e r  th e  P e titio n e rs  h a v e  e s ta b lis h e d  a  s tron g  p rim a  
fa c ie  c a s e  in re s p e c t o f th e  e n tire ty  o f th e  M O U  o r in re s p e c t of a n y  c le a rly
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s e v e ra b le  p a rt o r p a rts  o f th e  M O U . If so , th e  in te rim  re lie f h a s  to  b e  
restric ted  to  such  p a rts  only.

T h e  criteria g en era lly  d escribed  as  b a lan ce  of co n ven ien ce  an d  equ itab le  
co n s id e ra tio n  w o u ld  e n c o m p a s s  th e  m a tte rs  s ta te d  a b o v e  w ith  re g a rd  to  
th e  re lie f th a t m a y  b e  g ra n te d  fo r th e  p ro tec tio n  o f fu n d a m e n ta l rights, a s  
se t o u t in A rtic le  1 2 6 (4 ) ,  a n d  c o n s id e re d  in th e  p re c e d in g  sectio n  of this  
ju d g m e n t. O n  th e  b a s is  o f th e  an a ly s is , it w o u ld  b e  n e c e s s a ry  to  c o n s id e r  
th e  d is a v a n ta g e  a n d  d a m a g e  in re la tion  to  both  p arties . S in c e  th e  M O U  is 
in te n d e d  to  d e liv e r  u rg e n t h u m a n ita ria n  a s s is ta n c e  to  th e  p e rs o n s  w h o  
s u ffe red  from  th e  ts u n a m i in th e  six d istricts re fe rre d  to  a b o v e , if th e re  a re  
a n y  p arts  o f th e  M O U  in re sp ec t of w h ich  th e  P etition ers  es tab lish  a  strong  
p rim a  fa c ie  c a s e , it is in c u m b e n t on  th is  C o u rt to  ta k e  th e  fu rth e r s te p  of 
co n ve rtin g  th e  a lle g e d  illeg a lity  in re s p e c t o f w h ich  a  s tro n g  p rim a  fac ie  
c a s e  h as  b e e n  m a d e  to  a  s itu a tion  th a t is leg a l a n d  a c c o rd in g  to la w  an d  
th e re b y  en s u re  th a t th e  in terim  re lie f w ou ld  not resu lt in u n d u e  hard sh ip  to  
th e  p e rs o n s  w h o  s u ffe re d  from  th e  ts u n a m i in th e s e  d is tricts .

In th e  b a c k g ro u n d  s ta te d  a b o v e  I w o u ld  n o w  e x a m in e  th e  m a tte rs  
d raw n  in issue  b y  th e  P e titio n e r a n d  ite m ize d  a s  (i) a n d  (ii) a b o v e , re la ting  
to  th e  am b it of th e  e x e c u tiv e  p o w e r of th e  P re s id e n t an d  w h e th e r th e  M .O .
U . cou ld  h a v e  b e e n  va lid ly  e n te re d  into  fo r th e  o b je c tiv e s  a s  se t out in th e  
pream b le .

Mr. H . L. d e  S ilva, P. C . co n ten ded  that although th e  P res id en t is identified  
in A r t ic le  4 (b )  a s  th e  s in g le  a u th o r ity  to  e x e r c is e  th e  e x e c u t iv e  
p o w e r w h ich  fo rm s  p art o f th e  s o v e re ig n ty  of th e  P e o p le , th e  e x e rc is e  of 
such  p o w e r by th e  P re s id e n t is c irc u m sc rib e d  by th e  provis ions o f Artic les  
4 2  a n d  4 3 (1 )  of th e  C o n s titu tio n . T h e s e  A rtic le s  re a d  a s  fo llo w s :

42. ‘The President shall be responsible to Parliament for the due 
exercise, performance and discharge of his powers, duties and functions 
under the Consitution and any written law, including the law for the time 
being relating to public security.

43 . (1) There shall be a Cabinet of Ministers charged with the direction 
and control of the Government of the Republic, which shall be collectively 
responsible and answerable to Parliament.

O n  a  care fu l scru tiny it is s e e n  th a t A rtic le  4 2  spec ified  th e  responsibility  
o f th e  P re s id e n t to  P a r lia m e n t fo r th e  d u e  e x e rc is e , p e rfo m a n c e  an d  
d is c h a rg e  of th e  p o w e rs  a n d  d u tie s  u n d e r th e  C o n stitu tion  a n d  th e  law . 
A rtic le  4 3 (1 )  s im ilarly  lays d o w n  th e  co llec tive  responsib ility  of th e  C a b in e t  
of M in is te rs  to  P a r lia m e n t in re s p e c t o f th e  d ire c tio n  a n d  co n tro l of 
G o v e r n m e n t .  T h e s e  tw o  p ro v is io n s  re la t in g  to  re s p o n s ib il ity  a n d  
a n s w e ra b ility  fo r th e  e x e rc is e  o f e x e c u tiv e  p o w er. T h e  fa c t th a t th e s e  
p ro v is ion s  lay  d o w n  th e  e le m e n t o f a n s w e ra b ility  b ring  h o m e  th e  poin t 
th a t th e  e x e rc is e , p e r fo rm a n c e  a n d  d is c h a rg e  of e x e c u tiv e  p o w e r a n d



sc Weerawansha and others vs. 
Attorney-General and others (Sarath N. Silva, C. J.)

387

fu n c tio n s  is p rim a rily  v e s te d  w ith  th e  P re s id e n t. T h e  s ta g e  a t w h ic h  a n 
s w e ra b ility  a r is e s  is u po n  th e  e x e rc is e  o f pow er. It co u ld  n o t b e  c o n te n d e d  
on th e  b a s is  o f th e s e  p ro v is io n s  th a t th e  P re s id e n t sh o u ld  co n su lt o r s e e k  
p rio r c o n c u rre n c e  o f e ith e r  th e  P a r lia m e n t o r C a b in e t o f M in is te rs  fo r  th e  
e x e rc is e  o f G o v e rn m e n ta l p o w e r. H o w e v e r, th e  e le m e n t of re sp o n s ib ility  
a n d  a n s w e ra b ility  p o s tu la te s  th a t th e  P re s id e n t, w h e re  it is n e c e s s a ry  
m a y  s e e k  th e  c o n c u rre n c e  o f th e  C a b in e t  o f M in is te rs  a n d  o f P a r lia m e n t.

In th is  in s ta n c e  th e  M O U  h a s  b e e n  ta b le d  in P a r lia m e n t a n d  th e re  is n o  
e v id e n c e  b e fo re  th is  C o u rt th a t th e  C a b in e t  of M in is te rs  h a s  n o t b e e n  
a p p ris e d  o f th e  M O U  a t  th e  t im e  o f its e x e c u tio n . In -a n y  e v e n t  if th e re  is a  
d e fa u lt in th e s e  re s p e c ts  on  th e  p a rt of th e  P re s id e n t, th e y  a r e  m a tte rs  fo r  
im m e d ia te  c o n c e rn  o f th e  C a b in e t  of M in is te rs  a n d  P a r lia m e n t a n d  n o t o f 
this Court.

C o u n s e l fo r  th e  R e s p o n d e n ts  c o n te n d e d  th a t th e  a m b it  o f e x e c u tiv e  
p o w e r  of th e  P re s id e n t sh o u ld  b e  c o n s id e re d  in th e  light o f th e  p ro v is io n s  
o f A rtic le  4 (b )  a n d  3 3  o f th e  C o n stitu tion . T h e  re le v a n t p ro v is ion s  of A rtic le  
3 3  w h ich  sp e c ific a lly  d e a ls  w ith  th e  p o w e rs  a n d  fu nc tio n s  o f th e  P re s id e n t  
re a d s  a s  fo l lo w s :

In addition to the powers and functions expressly conferred on or 
assigned to him by the Constitution or by any written law whether enacted 
before or after the commencement of the Constitution, the President 
shall have the power—

(a) ................... .......................................................
(b) ............................................................................

(e ) ...........................................................................
(0  to do all such acts and things, not being inconsistent with the 

provisions of the Constitution or written law as by international law, 
customs or usage he is required or authorized to do.

T h e s e  p ro v is io n s  in m y  v ie w  c o n fe r  on  th e  P re s id e n t n o t o n ly  s p e c ific  
p o w e rs  b u t a ls o  a  re s id u a ry  p o w er, in re s p e c t of fu n c tio n s  th a t b ro a d ly  
c o m e  w ith in  th e  re a lm  of th e  e x e c u tiv e , It ca n n o t b e  d is p u te d  th a t a s  H e a d  
of th e  S ta te , H e a d  of th e  E x e c u tiv e , a n d  o f th e  G o v e rn m e n t, b e in g  th e  
d e s c rip tio n  o f th e  s ta tu s  o f th e  P re s id e n t in A rtic le  3 0 (1 ) ,  in a p p ro p r ia te  
c irc u m s tn a c e s  th e  P re s id e n t m a y  la w fu lly  a c t on  b e h a lf  o f th e  R e p u b lic  
a n d  e n te r  in to  a g re e m e n ts  a n d  a r ra n g e m e n ts  th a t m a y  b e  n e c e s s a ry  to  
c a rry  o u t e s s e n tia l G o v e rn m e n ta l fu nc tio n s .

T h e  p re a m b le  to  th e  M o U  s e ts  o u t th e  b a s is  on  w h ic h  it w a s  e n te re d  
into, b e ing  th e  n e e d  to  p rov ide  u rg en t h u m an ita tian  as s itan ce  to  th e  p ersons  
w h o  h a v e  ex ten s ive ly  su ffe red  on a n  u n p re ce d e n te d  sc a le  from  th e  tsu n am i 
th a t s tru c k  S ri L a n k a  in D e c e m b e r  2 0 0 4 .  A s  H e a d  o f th e  E x e c u tiv e  a n d  of
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th e  G o v e rn m e n t it is th e  d u ty  o f th e  P re s id e n t to  e n s u re  th a t e s se n tia l 
re lief an d  as s is ta n c e  fo r rehabilita tion , reconstruction  a n d  d e v e lo p m e n t b e  
m a d e  a v a ila b le  to  th e  p e rs o n s  w h o  h a v e  th u s  s u ffe red . H e n c e  in m y  v ie w  
th e re  is no  illegality  in th e  P re s id e n t en te rin g  into  a  M O U  fo r th e  o b jec tives  
an d  re a s o n s  s e t out in th e  p re a m b le . T h e  P e titio n e rs  h a v e  fa ile d  to  m a k e  
o ut a  s trong  p rim a  fa c ie  c a s e  in re s p e c t o f m a tte rs  (i) a n d  (ii) d ra w n  in 
iss u e  b y  th e m .

M r. S . L. G u n a s e k a ra , c o n te n d e d  th a t it is illega l to  e n te r  in to  th e  M O U  
w ith  th e  L T T E  w h ich  h e  d e s c rib e d  a s  a  te rro ris t o rg a n iza tio n  th a t c a u s e d  
tre m e n d o u s  loss o f life a n d  p ro p e rty  in th is country. T h e  co n ten tio n  is th a t  
e v e n  assu m in g  th a t th e  P re s id en t could  e n te r into a  M O U  fo r th e  objec tives  
a n d  re a s o n s  s ta te d  in th e  p re a m b le , th e  o th e r p a rty  to  th e  M O U  is not an  
entity  reco gn ized  in law  an d  should  not b e  so  reco gn ized  d u e  to  an tec ed en t  
illegal ac tiv ities  of th e  o rg a n iza tio n .

In th is  re g a rd  I h a v e  to  n o te  th a t th e  m a tte r  so  s tre n u o u s ly  u rg ed  by  
C o u n s e l c a n n o t b y  itself d e n u d e  th e  s ta tu s  of th e  4 th  R e s p o n d e n t to  e n te r  
in to  th e  M O U . T h e  c irc u m s ta n c e s  u rg e d  b y  C o u n s e l c a n n o t a n d  shou ld  
not h a v e  th e  e ffe c t of p la c in g  th e  4 th  R e s p o n d e n t an d  th e  O rg a n iz a tio n  
th a t h e  s e e k s  to  re p re s e n t b eyo n d  th e  p a le  of law . W e  h a v e  to  a ls o  to  b e a r  
in m in d  th a t a lre a d y  a  C e a s e f ire  A g re e m e n t h a s  b e e n  e n te re d  into on
2 3 .0 2 .2 0 0 2  b e tw e e n  th e  G o v e rn m e n t of S ri L a n k a  a n d  th e  L T T E , w h ich  
a c c o rd in g  to  s e c tio n  2 (b )  o f th e  M O U , “sh a ll c o n tin u e  in full fo rc e  an d  
effect”.

In th e s e  c irc u m s ta n c e s  th e re  is no  illeg a lity  in e n te r in g  in to  th e  M O U  
with th e  4th  R e sp on d en t for th e  purpose of rendering  hum anitarian  assitance  
a s  c o n te m p la te d  in th e  p re a m b le  to  th e  M O U . T h e  P e titio n ers  h a v e  fa iled  
to  es ta b lis h  a  s tron g  p r im a  fa c ie  c a s e  in re s p e c t o f th is m a tte r a s  w e ll. In 
th e  resu lt th e  P etition ers  h a v e  fa ile d  to  m a k e  out a  strong p rim a  fa c ie  c a s e  
on a n y  g ro u n d  th a t w a rra n ts  in terim  re lie f a s  to  th e  e n tire ty  o f th e  M O U .

F ro m  th is  po in t, I h a v e  to  e x a m in e  th e  s u b m iss io n s  w ith  re g a rd  to  th e  
sp ec ific  p ro v is io n s  o f th e  M O U  in re la tio n 'to  th e  C o m m itte e s  a n d  th e ir  
re s p e c tiv e  p o w e rs  a n d  functions.

T h e  b as ic  su b m is iso n  of th e  C o u n s e l fo r th e  P etition ers  in this regard  is 
th a t th e  th re e  C o m m itte e s  p ro p o s e d  to  b e  se t up a s  th e  O p e ra tio n a l 
M a n a g e m e n t  S tru c tu re  w o u ld  not d e riv e  au th o rity  from  a n y  law  th a t is 
a p p lic a b le . T h e  R e s p o n d e n ts ’ re p ly  is th a t th e s e  C o m m itte e  a re  a d h o c  
s tru c tu re s  in te n d e d  s o le ly  to  e n s u re  th e  e ffe c tiv e  d is b u rs e m e n t o f p o s t
ts u n a m i re lie f in th e  s ix  d istricts re fe rre d  to  a b o v e . T h e  R e s p o n d e n ts  h a v e  
not id e n tified  th e  p ro v is ion s  of a n y  s ta tu te  o r a n y  o th e r a p p lic a b le  law  on  
th e  b a s is  o f w h ich  th e  O p e ra tio n a l M a n a g e m e n t S tru c tu re s  a re  b e in g  se t  
up. C o n s id e rin g  th e  o b je c tiv e s  a s  se t o u t in th e  p re a m b le  to  th e  M O U  an d  
th e  fa c t th a t th e  s tru c tu re  is s e t u p  to  fa c ilita te  th e  d is b u rs e m e n t of
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u rg e n t h u m a n ita ria n  a s s is ta n c e , it w o u ld  n o t b e  n c e c e s s a ry , in m y .v ie w to  
d e r iv e  a n y  s p e c ific  a u th o r ity  fro m  a  s ta tu te , a s  c o n te m p la te d  b y  th e  
P e t i t io n e r s .  T h e  s u b m is s io n  o f th e  P e t i t io n e r s  th a t  e v e n  in s u c h  
c irc u m s ta n c e s  th e  S tru c tu re  s o u g h t to  b e  e s ta b lis h e d  s h o u ld  d e rv ie  
a u th o rity  fro m  a  s ta tu te  im p o s e s  a n  u n d u e  rig id ity  to  a  p ro c e s s  th a t m u s t  
re ta in  a  d e g re e  o f flex ib ility  to  e n s u re  th a t all p e rs o n s  w h o  h a v e  b e e n  
a ffe c te d  a re  a d e q u a te ly  c a re d  for.

In th is  c o n n e c tio n  I w o u ld  re fe r to  a  re le v a n t p a s s a g e  fro m  a  b o o k  on  
J u ris p ru d e n c e  u n d e r th e  title  th e  “C o n c e p t o f L a w ” b y  P ro fe s s o r H . L. A . 
H a rt. In th is  book, re g a rd e d  a s  a  le a d in g  w o rk  on  J u ris p ru d e n c e , H a rt h as  
d e p a rte d  fro m  th e  stric t th e o ry  o f p os itiv ism  e x p o u n d e d  b y  A u stin  th a t  
a u th o rity  sh o u ld  flow  d o w n  fro m  a  c le a r ly  d e fin e d  s o v e re ig n  b o d y  w h ich  
w o u ld  in th is  in s ta n c e  b e  th e  le g is la tu re . H a r t  h a s  p o s e d  th e  d ifficu lties  
th a t w o u ld  re su lt in stric t le g a lity  to  c o v e r e v e ry  s itu a tio n  th a t m a y  a r is e , 
a s  fo l lw s :

“. ........... if the world in which we live were characterized only by a finite
number of features, and these together with at! the modes in which they 
could combine were known to us, then provisions could be made in advance 
for every possibility. We could make rules, the application of which to 
particular cases never called for a further choice. Everything could be 
known, and for everything since it could be known, something could be 
done and specified in advance by rule. This would be a world fit for 
‘mechanical’ jurisprudence.

Plainly this world is not our world: human legislators can have no such 
knowledge of all the possible combination of circumstances which the 
future may bring.........”

(C o n c e p t o f L a w  —  H . L. A . H a rt  —  2 n d  E d . P a g e  1 2 8 )

H a rt h a s  c o n tin u e d  th e  a n a ly s is  a n d  p o s tu la te d  w h a t h e  d e s c rib e d  a s  
th e  o p e n  te x tu re  of la w  s ta te d  a t  p a g e  1 3 5 —

“The open texture of law means that there are, indeed, areas of conduct 
where much must be left to be developed by courts or officials striking a 
balance, in the light of circumstances, between competing interests which 
vary in weight from case to case ......... ”

T h e  tra g e d y  b ro ug h t a b o u t b y  th e  ts u n a m i, th e  h u m a n  su ffe rin g  an d  th e  
loss of property co u ld  n o t h a v e  b e e n  an tic ip a te d  in its full d im e n s io n  in a n y  
p re c e d in g  s ta tu te . F u r th e rm o re , th e  m a tte r  o f re a c h in g  th e  p e rs o n s  w h o  
h a v e  b e e n  a ffe c te d  b y  th is  tra g e d y  in c e rta in  p a rts  o f th e  s ix  d is tricts  
re fe rre d  to  is c o m p o u n d e d  b y  th e  p re s e n c e  o f L T T E  w ith  w h ich  o rg a n iz a 
tion  a  C e a s e - f ire  A g re e m e n t  h a s  b e e n  e n te re d  in to  a s  n o te d  a b o v e . T h is  
c o m b in a tio n  o f c irc u m s ta n c e s  n e c e s s a r ily  le a d  to  a  s itu a tion  w h e re  a n  
a rra n g e m e n t.c o u ld  b e  m a d e  b y  th e  H e a d  of G o v e rn m e n t to  e n s u re  e ffe c 
tive  d is tribu tion  o f h u n ia n ita tr ia n  a id . T h e  M a n a g e m e n t S tru c tu re  s e t up  in
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M O U  h as  to  b e  p rim arily  s e e n  in th is  light, in th e  C irc u m s ta n c e s  in s o  fa r  
a s  th e  M a n a g e m e n t S tru c tu re  is n o t re p o s e d  w ith  a n y  p o w e r th a t w o u ld  
im p in g e  on th e  rights of th e  p eo p le  o r d e tra c t from  th e  norm al an d  statutory  
func tio n s  o f G o v e rn m e n t a n d  of fin a n c ia l con tro l, th e re  w o u ld  b e  no  bas is  
to  res tra in  th e  fu nc tio n s  o f th e  s tru c tu re  b y  w a y  of a n  interim  o rd e r issu ed  
b y th is  C o u rt.

C o u n s e l fo r th e  P e titio n e rs , w h e n  n a rro w e d  d o w n  to  th is  issu e , q u ite  
rightly v ie w e d  th e  m a tte r in th e  light s ta ted  a b o v e  a n d  d id  not m o v e  fo r a n y  
in te rim  re lie f in re s p e c t o f th e  H ig h  L e v e l C o m m itte e  a n d  th e  D istric t 
C o m m itte e , s in c e  th e ir  fu n c tio n s  a re  p u re ly  to  a s s is t th e  G o v e rn m e n ta l  
authorities on  w ho m  th e  final responsibility lay. H ow ever, th ey  urged  strongly  
th a t in te rim  re lie f b e  c o n s id e re d  in re la tio n  to  th e  R e g io n a l C o m m itte e  
w hich  is in te rm s of th e  M O U , vested  w ith  G o v ern m en ta l pow ers  an d  control 
in re la tio n  to  p ub lic  f in a n c e . In th is  c o n n e c tio n  it is to  b e  s e e n  sectio n  
6 (b )( i i)  a n d  (b )(iv ) d e a l s p e c ific a lly  w ith  G o v e rn m e n ta l fu n c tio n s  a n d  
m a n a g e m e n t o f pub lic  f in a n c e . S e c tio n  6 (b )  (ii) re a d s  a s  fo llo w s :

“Project approval and management, with respect of projects for post
tsunami relief, rehabilitation, reconstruction and development;

T h is  is n e c e s s a r ily  a  fu nc tio n  th a t c o m e s  w ith in  th e  e x e c u tiv e  to  b e  
h a n d le d  by th e  M in is try  of w h ich  th e  3rd  R e s p o n d e n t, is th e  S e c re ta ry , in 
a c c o rd a n c e  w ith  th e  provis ions th a t h a v e  b e e n  laid dow n  in a p p lic a b le  law  
an d  p ro ced u re s .

S u b -s e c tio n  (iv) re a d s  a s  fo llo w s :

“Fund management, with respect to the fund specifically defined in 
Section 7”

T h e  p ro v is io n s  o f se c tio n  7  w h ich  es ta b lis h  th e  R e g io n a l F u n d  h a v e  
b e e n  reproduced  befo re . T h e  F un d  consists of foreign  funds an d  secretaria t 
funds, inc lud ing  both  fo re ign  a n d  local funds. It is c le a r from  th e  provis ions  
of th e  M O U  th a t th e  fo re ig n  fu n d s  re fe rre d  to  a r e  th e  d o n a tio n s  to  b e  
re ce iv ed  b y  Sri L a n k a  from  m u lti-la te ra l a n d  b i-la te ra l donors. T h e s e  funds  
w h e n  re c e iv e d  b y  th e  c o u n try  sh o u ld  in te rm s  of A rtic le  1 4 9 (1 )  of th e  
C onstitu tion  b e  p a id  into th e  C o n s o lid a te d  F u n d  a n d  b e  d isbu rsed  in term s  
of th e  C onstitution  an d  th e  ap p lica b le  law . E xp end itu re  from  this fund w ould  
b e  su b jec t to  a u d it b y  th e  A u d ito r G e n e ra l, a s  p ro v ided  for in A rtic le  1 5 4  of 
th e  C o n s titu tio n . T h e s e  a re  s a lu ta ry  s a fe g u a rd s  inc lu d ed  in re s p e c t of 
p u b lic  f in a n c e  to  e n s u re  tra n s p a re n c y  in th e  m a tte r  o f d is b u rs e m e n t o f 
fu n d s  a n d  p ro p e r ac co u n ta b ility . M u lti- la te ra l a n d  b i-la te ra l d o n o rs  b e in g  
fully co m m itted  to  th e  ru le of law , tra n s p a re n c y  an d  good  g o v ern a n c e  w ould  
n e c e s s a r ily  ins is t th a t fu n d s  c o m m itte d  b y  th e m  m a g n a n im o u s ly  fo r a  
h u m a n ita r ia n  o b je c tiv e  b e  p ro p e rly  d e a lt  w ith  a n d  a c c o u n te d  fo r  in 
th is  c o u n tr y ,  a c c o r d in g  to  th e  a p p l ic a b le  la w . T h e  p r o v is io n s  
in sec tio n  7  re a d  w ith  6 (b )( iv )  a re  p la in ly  incon s is ten t w ith  th e  C onstitu tion
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a n d  a p p lic a b le  law . T h u s  th e  P e titio n e rs  h a v e  in m y  v ie w  e s ta b lis h e d  a  
s tro n g  prima facie c a s e  fo r  in te rim  re lie f in re s p e c t o f s e c tio n  6 (b )( i i)  a n d  
6 (b )( iv )  a n d  s e c tio n  7  o f th e  M O U . A  q u e s tio n  n o w  a r is e s  a s  to  w h e th e r  
a n y  m e a s u re s  co u ld  b e  im p o s e d  b y  th is  co u rt to  c o n v e rt th e  s itu a tio n  o f a  
prima facie illeg a lity  re fe rre d  to  a b o v e  to  o n e  o f le g a lity  s o  th a t it w o u ld  b e  
ju s t a n d  e q u ita b le  fro m  th e  p e rs p e c tiv e  o f all p a rtie s  c o n c e rn e d .

In this co n n e c tio n  it is re le v a n t to  n o te  th a t s e c tio n  6 ( i)  c o m in g  w ith in  
th e  purview  of th e  R eg iona l C o m m itte es  p rovides fo r a  P ro jec t M a n a g e m e n t  
Unit (P M U ) to b e  estab lished to  m a n a g e  th e  projects approved  by th e  R egional 
C o m m itte e . W h e n  th e  o p e ra tio n  of sec tio n  6 (b )(ii)  w ith  re g a rd  to  p ro je c t 
approval an d  m a n a g e m e n t b y  th e  R eg io na l C o m m itte e  is s tayed , necessarily  
th e  provisions of sub -paragraph  (i) w ould  h a v e  no  effect. H ow ever, considering  
th e  o b jec tives  a s  s e t o u t in th e  p re a m b le  it w o u ld  b e  n e c e s s a ry  to  es tab lish  
a  Pro ject M a n a g e m e n t U nit th a t w ou ld  ex e rc is e  th e  G o v e rn m e n ta l functions  
in resp ec t o f projects for relief, reconstruction, rehabilitation an d  d eve lo p m e n t  
in th e s e  districts. T h e re fo re  th e  2 n d  a n d  3 rd  R e s p o n d e n ts  a re  a t liberty  to  
e s ta b lis h  a  P ro je c t M a n a g e m e n t  U n it in a c c o rd a n c e  w ith  a p p lic a b le  
p ro ced u re s . T h e  unit so  e s tab lis h e d  w o u ld  ta k e  into  a c c o u n t th e  m e a s u re s  
re c o m m e n d e d  b y  th e  R e g io n a l C o m m itte e  in te rm s  o f sec tio n  6 (b )( i)  an d  
th e  R eg io na l C o m m itte e  w ou ld  re tain  its functions in te rm s  of section 6(b )(iii) 
of overall monitoring of projects to ensure that relief is equally received by all 
p ers o n s  w h o  h a v e  b e e n  a ffe c te d  b y  tsu n am i.

A  s p e c ific  s u b m is s io n  h a s  b e e n  m a d e  w ith  re g a rd  to  th e  p ro v is io n s  of 
s e c tio n  6 (f)  b e in g  th e  lo catio n  of th e  R e g io n a l C o m m itte e . It is p ro v id e d  
th a t th e  R e g io n a l C o m m itte e  sh a ll b e  lo c a te d  a t K ilin o ch ch i. C o u n s e l fo r 
th e  P e titio n ers  c o n te n d e d  th a t p e rs o n s  from  certa in  part o f th e  s ix  districts  
re fe rre d  to  w o u ld  n o t h a v e  e a s y  a c c e s s  to  K ilin o ch ch i. T h is  m a tte r  w a s  
n ot d is p u te d  b y  C o u n s e l fo r th e  R e s p o n d e n ts . T h e  s a fe g u a rd s  c o n ta in e d  
in th e  d e c is io n  m a k in g  p ro c e s s  s e t o u t in s e c tio n  6 (e )  to  b e  e ffe c tiv e  to  
a n y  “m in ority  g ro u p ” th e  m e m b e rs  of th e  C o m m itte e  sh o u ld  h a v e  n o  fe a rs  
w ith  re g a rd  to  th e  p ro p e r e x e rc is e  o f th e ir  c h o ic e . T h e  P e titio n e rs ’ c o n te n 
tion  of th e  la c k  of such  a n  e n v iro n m e n t of fre e d o m  in th e  d e s ig n a te d  p la c e  
c a n n o t b e  d is p u te d . In th e  c irc u m s ta n c e s  th e  P e titio n e rs  h a v e  m a d e  o u t a  
s tro n g  prima facie c a s e  in re s p e c t o f s e c tio n  6 (f ) .  A c c o rd in g ly  in te rim  
re lie f is g ra n te d  re s tra in in g  th e  o p e ra tio n  of th is  p ro v is io n . T h e  p a rtie s  
w o u ld  b e  a t  lib e rty  to  d e c id e  on  a  s u ita b le  s ite  to  lo c a te  a  R e g io n a l  
C o m m itte e  o n  th e  b a s is  of th e  c rite ria  se t ou t b e lo w  :

(i) T h a t th e  p la c e  b e  centra lly  located  within th e  T D Z  of th e  six districts  
re fe rre d  t o ;

(ii) T h a t all p erso n s  from  e v e ry  part of th e  T D Z  o f th e s e  districts should  
h a v e  fre e  a n d  u n h in d e re d  a c c e s  to  su ch  location

T h e  c r ite ria  s e t o u t a b o v e  w o u ld  resu lt in th e  illeg a lity  re fe rre d  to  a b o v e  
b e in g  c o n v e rte d  to  s itu a tio n  ac co rd in g  to  law .
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T h e  fin d in g s  s ta te d  a b o v e  a re  s u m m a riz e d  a s  fo llo w s :

(i) a n  in te rim  o rd e r is not g ra n te d  in re s p e c t o f th e  e n tire ty  o f th e  
M O U  re fe rre d  to  a n d  th e  S tru c tu re  a s  p ro v id e d  in th e  M O U  
c o n s is tin g  o f C o m m itte e s  m a y  b e  e s ta b lis h e d  a n d  b e c o m e  
fu n c tio n a l s u b je c t to  th e  re s tr ic tio n s  a s  a re  im p o s e d  b y  th is  
ju d g m e n t;

(ii) th e  o p e ra tio n  of S e c tio n s  6 (b )(ii) , 6 (b )(iv ), 6 {b )(f) , 6(1) a n d  7  of th e  
M O U  a re  stayed  pending  th e  final determ ination  of this ap p lica tio n ;

(iii) th e  fu n d s  both  fo re ig n  a n d  local in te n d e d  to  b e  d e p o s ite d  in th e  
R e g io n a l F u n d  a s  p ro v id e d  in S e c tio n  7  m a y  in s te a d  b e  d ea lth  
w ith  ac co rd in g  to  th e  provis ipns of th e  C onstitu tion  an d  d ep os ited  
in a  s e p a ra te  ac co u n t w ith  a  C u sto d ian  to  b e  d es ig n a ted , if law fuly  
a u th o r iz e d ;

(iv) th e  location  of th e  R e g io n a l C o m m itte e  m a y  b e  d e c id e d  on by th e  
p a rtie s  in c o m p lia n c e  w ith  th e  c rite ria  th a t h a s  b e e n  s ta ted  ;

(v) a  P ro je c t M a n a g e m e n t U n it (P M U )  m a y  b e  se t up in lieu of th e  
U n it p ro v id e d  fo r in S e c tio n  ’6(1) b y  th e  re le v a n t  M in is try  in 
a c c o r d a n c e  w ith  th e  a p p lic a b le  p r o c e d u r e .  S u c h  P ro je c t  
M a n a g e m e n t  U n it  w o u ld  b e  a t  l ib e r ty  to  c o o r d in a te  a n d  
im p le m e n ta tio n  th e  p ro je c t w ith  th e  D is tr ic t C o m m itte e , th e  
R e g io n a l C o m m itte e  an d  th e  H igh Leve l C o m m itte s  as  provided  in 
th e  M O U .

T h e  fo re g o in g  w ill b e  o p e ra tiv e  till th e  fina l d e te rm in a tio n  of th e s e  
ap p lica tio n s .

F E R N A N D O , J  - 1 a g re e ,

A M A R A T U N G A , J-1  a g re e ,

Relief granted partly by limited stay orders.


