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Conditional transfer -  Action to set aside deed  -  Cause o f action based on 

laesio enormis -  Prescription Ordinance, sections 2, 5, 6 and 10, - Applicable 

section? -  Is the action based on the contract o f sale?

The plaintiff appellant transferred the property in question with the right of 
re -  purchase within a period of one year. Date of execution of the conditional 
transfer deed was 17. 09. 87, the date of institution of action is 14. 06. 1993, 
after 6 years of the execution of the said deed. The plaintiff appellant sought to 
set aside the said deed based on the principles of laesio enormis. The trial 
court dismissed the plaintiff 'appellant’s action, stating that it is time barred.

HELD:

(i) It is common ground that, the cause of action is based on the 
principle of laesio enormis and not based on a contract of sale, 
neither does the relief sought relate to title of immovable property.

(ii) Laesio enormis is not a matter that is specifically covered by any of the 
sections in the Prescription O rdinance. The applicable section 
therefore would be section 10 (three years)

(iii) The contract of sale is the transaction and not the cause of action.

APPEAL from the judment of the District Court of Mt. Lavinia
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N ote by E d io r :

The Supreme Court in S. C. spl LA 57/05 on 11. 09. 2005 refused Special 
Leave to Appeal to the Supreme Court.

February 17, 2005
ANDREW  SOMAWANSA, J., P/CA

The only question to be decided in this appeal is whether the plaintiff 
appellant’s cause of action pleaded in the plaint seeking to set aside the 
deed of-conditional transfer marked ‘A’ is prescribed or not.
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Brie fly  the re levan t facts o f th is case are as fo llow s.B y deed No. 551 
dated 1 7 .0 9 .1 9 8 7  m a rk e d ‘A ’ the p la intiff appellan t gave the defendant -  
respondent a cond itiona l trans fe r o f the property m ore fu lly described in 
the  schdu le  to  the  p la in t w ith  the  righ t of re- purchase  w ith in  a period of 
one year. The  p la in tiff appe llan t d id not obta in  a re -transfer w ith in  the 
stipulated period o f one year. H ow ever the p la intiff appellant instituted the 
instan t action in the D istric t C ourt o f Mt. Lavin ia  seeking to set aside the 
a foresa id  cond itiona l trans fe r w here in  the cause o f action p leaded is 
based on the g round o f ‘Laesio  E norm is ’ in tha t w h ils t the consideration 
s tipu la ted  in the deed w as on ly Rs. 75000/- at the tim e o f the sale in 
1987, the  va lue  o f the p roperty  in su it w as m uch m ore. As per the va lua 
tion report m arked ‘B ’ the p roperty  in su it w hich  is s ituated in D ehiwela 
w as w orth  w ell over Rs. O ne M illion.

A t the com m encem ent o f the trial the fo llow ing adm issions were recorded:
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Based on the a foresa id  adm iss ions one legal issue w as raised by the 
consel fo r the d e fe n d a n t-  reponden t w h ich  reads as fo llow s:

“c3j@€w38sd s>gO SMeoeOed:© S 3@Bq? OseJ zn® £ydg«n 2s>c c33><q, ”

The aforesaid issue w as taken up as a prelim inary issue to be answered 
on the w ritten subm issions tendered by both parties. The learned District 
Judge  having cons idered  the  w ritten  subm iss ions o f parties by his ju d g 
m ent,dated 0 5 .1 2 .9 4  answ ered the aforsaid issues in the affirm ative and 
.dismissed the p la intiff appellan t’s action. It is from  the aforesaid judgm ent 
tha t the  p la in t if f -  appe llan t has lodged th is  appeal.
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A t the hearing  o f th is  appea l Mr. G am in i M arapana P. C. s trenuous ly  
contended  tha t the  p la in tiff app e llan t’s action  is based on the  co n trac t o f 
sale as ev idenced by the deed m arked 'A' and it is that contract w hich  the 
p la in t if f -  appellan t is seeking to have set aside. The m ere fact that section 
6 o f the  P rescrip tion  O rd inance  does not re fe r to  spec ific  types o f causes" 
o f action  but re fe rs to  the  w ritten  docum ent upon w h ich  the  action  is 
based c learly  m akes the  a foresa id  section  app licab le  to the  fac ts  o f the 
instan t action. He a lso  subm itted  tha t in any event, the  re lie f sough t by 
the p la in tiff -  appe llan t in the ins tan t action  in fac ts  re la tes to title  in 
im m ovable  property and therefore section 2 o f the Prescription O rd inance 
could  e as ily  a pp ly  to the  facts o f the  ins tan t action  and  tha t th e re ’s no 
w ay tha t section  10 o f the P rescrip tion  O rd inance  w as app licab le  to the 
facts o f th is case. In the c ircum stances he subm its  tha t the  learned 
D istric t Judge  has c lea rly  m isd irected  h im se lf and erred  in law  w hen  he 
cam e to a find ing  tha t the section  app licab le  w as 10 and not 5 and 6 o f 
the P rescrip tion  O rd inance  as contended  by counse l fo r the  p la in tiff 
appellant. In support of the aforesaid reasoning counsel has cited a num ber 
o f cases to w h ich  I w ou ld  re fe r la ter'

It is com m on ground that the date o f execution o f the conditional transfer 
deed m arked ‘A’ is 1 7 .0 9 .1 9 8 7  and the date  o f institu tion  o f th is  action  is
14. 06. 1993. v iz  6 years  o f the  execu tion  o f the  a fo resa id  cond itiona l 
trans fe r m arked ’A ’. It is com m on g round  and is a lso  adm itted  tha t the 
p la in tiff -  a pp e llan t’s cause  o f action  is based  on the  p rinc ip le  ‘Leasio  
E norm is ’ . In the  c ircum stances I am  unab le  to agree  w ith  the  counse l for 
p la intiff appellan t that the p la in tiff appe llan t’s action is based on a contract 
o f sale as em bod ied  in the  docum ent m a rk e d ‘A ’. N e ithe r does the  re lie f 
sough t by the  p la in tiff appe llan t re la te  to title  o f im m ovab le  p rope rty  fo r 
the  re lie f prayed fo r in the  p rayer to the p la in t is as fo llow s:
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As w as held in Jackson vs. Spittal (1) “ Every action is based on a 
cause o f action. The popular meaning of the expression is 'cause of action' 
tha t a particu la r act on the part o f the defendant w h ich  gives the p la in tiff 
h is cause o f com p la in t” .

Section 5 o f the Civil Procedure Code defines cause of action as follows:

“C ause o f action” is the wrong fo r the prevention or redress o f which 
an action m ay be brought, and includes the denial o f a right, the refusal 
to  fu lfill an ob liga tion , the  neg lect to perform  a duty and the inflic tion of 
an affirm ative injury".

In Pless Pol vs. Lady de Soysa a t 320 per Lasce lles, AC J :

“An action is s im p ly the right o r pow er to enfo rce  an obliga tion . It 
sp rings from  the ob liga tion  w hich  is s im p ly the cause o f action. C ause 
o f action  is the w rong or p revention or redress o f which an action m ay 
be b rough t and includes a den ia l o f a rights, the refusal to fu lfill an 
ob liga tion , the neg lect to perform  a duty, the inflic tion and a ffirm ative  
injury. The w ords "the w rong or p revention  or redress w hich an action 
m ay be b ro u g h f’state genera lly w hat is connoted by the term  "cause of 
a c tio n ” . T he  rem a in de r o f the  sen tence  enum era tes  som e, not 
necessarily  all o f the acts o f the de fendan t w hich  constitu te  cause of 

action."

Follow ing the  dec is ions o f English and Indian C ourts De Sam payo, 
AC J in Lowe vs. Fernando(3) exp la ined the term  'cause of action ' in the 

fo llow ing w ords:

"The express ion  “cause  o f action" genera lly  im ports two th ings, viz, a 
right in the  p la in tiff and a v io la tion  o f it by the defendant and cause of 
action m eans the who le  cause of action i. e., all the facts which together 
constitu te  the p la in tiff s right to  m ainta in  the action, (D icey’s Parties 
to an A ction  Ch XI Sec. A ) or,as it has been otherw ise  put, the m edia 
upon w h ich  the p la in tiff asks the  courts  to arrive at a conclusion in his
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fa vou r (Lord  W a tso n ’s jud g m e n t in chand  kour vs  Partab Singh4 InAbeydeera vs. Hami5 at 90 per W ood  R enton, CJ:

“ I adhere  s trong ly  to the  v iew  tha t I have expressed  in a se ries  o f cases 
tha t th e  te rm  ‘cause  o f a c tion ’ as used in the  C ivil P rocedure  C ode  o ug h t 
not to be construed  as if it w ere  identica l w ith  the  transaction  o u t o f w hich  
the righ t to  re lie f a rises .”

In th is  respect I am  inc lined to fo llow  the  s tr ingen t v iew  expressed  by 
W ood Renton, CJ. in the aforesaid decision in Abeydeera vs. Hami (supra). 
In the c ircum stances I am  unable  to  agree w ith  the counse l fo r the  p la in tiff 
-a p p e lla n t  th a t the p la in t if f -a p p e lla n t ’s action  is based  on the  co n trac t 
o f sale em bod ied  in the docum ent m arked “A ” The  contract o f sa le  is on ly 
the  transac tion  and not the  cause  o f action , fo r the  p la in tiff -  a pp e llan t 
h im self, has adm itted  tha t the p la in tiff -  “a pp e llan t’s cause  o f ac tion  is 
based on the g round o f ‘Laesio  E no rm is ’. In any event, as w as  observed  
in Hanifit vs. Nallamma once  issues are  fram ed the  case  w h ich  the  C ou rt 
has to hear and de te rm ine  becom es c rys ta llized  in the issues and the 
p lead ings recede  to the  back ground. Th is  is m ore  so w hen  an adm iss ion  
is recorded  by w h ich  the  parties  agree  tha t the issue w as  on e recting  to 
'Laes io  E norm is ’ only.

It is to  be seen tha t "Laes io  E n o rm is ’ is not a m a tte r tha t is spec ifica lly  
covered  by any o f the  sections con ta ined  in the  P rescrip tion  O rd inance . 
C erta in ly  ne ithe r Section  3 .5  o r 6 w ou ld  be app licab le  to th is  concep t. 
Sections 3 o f the P rescrip tion  O rd inance  dea ls  w ith  lands or im m ovab le  
property. Section 5 dea ls  w ith  m ortgage debt or bond and Section  6 dea ls 

w ith  partnersh ip , deeds, w ritten  p rom ise , contract, barga in , ag reem ent, 
security, p rom isso ry  notes, b ills o f exchange , etc. Thus it is to  be seen 
tha t the app licab le  Section  w ou ld  be Section  10 o f the  P rescrip tion  

O rd inance  w h ich  reads as fo llow s:

10. No action  shall be m a in ta inab le  in respect o f any  cause  o f action  
not here inbe fore  express ly  p rovided  for, o r e xp ress ly  exem pted  from  the 

operation o f th is  “O rdinance, un less the sam e shall be com m enced  w ith in  
th ree  years from  the tim e w hen such cause o f action  shall have accrued ” .
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In the c ircum stances, m y considered v iew  is tha t the learned D istrict 
Judge  has com e to a co rrect find ing  that the app licab le  Section  in the 
P rescrip tion  O rd inance  is Section  10.

C ounse l fo r p la in tiff appe llan t cited th ree  dec is ions in support o f his 
c o n te n tio n . T h e y  a re  Kirikitta Saranankara Thero vs. Medegama 
Dhammannanda Thero{7) Panditha Watugedera Amaraseeha Thero vs. 
Tittagalle Sasanatilaka Thero(&) and Mapalane Dhammadaja Thero vs. 
Rotumba Wimalajothi Thero!9>. The aforesaid decisions deal with exclusion 
aga inst tem p le  property  and has no re levance to the facts o f this action. 
Counsel a lso cited three other decis ions which also can be d istingu ished. 
The decisions deal in SinnamyAiyervs. BalampikiAmmam  which relates 
to an agreem ent for sale in writing where the period was 6 years. Appuhamy 
vs. Appuhamy” an action based on a m ortagage bond w here in  it w as held 
it w as prescribed in 10 years and Lamatena vs. Rahaman Doole12 w hich 
related to the ba lance consideration  in respect o f a deed o f sale not been 
paid.

For the aforesaid reasons, I see no basis to interfere  w ith the judgm ent 
o f the learned D istrict Judge. A ccord ing ly the appeal will stand d ism issed 
w ith  costs fixed at Rs. 5000/-

EKANAYAKE, J. —  I agree.

Appeal dismissed.


