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[lx  the Court of Criminal Appeal]

1955 P r e s e n t :  Basnayake, A.C.J. (President), Pulle, J., and
- Fernando, J.

R E G IN A  v .  D . D . W . W A ID Y A SE K E R A  

Appeal N o . 46  o f  1955, with Application N o. 75  

S . G. 3 6 — M . C . C olom bo South, 00 ,406

Causin'/ d e a th  of woman by act, dona to cause M iscarriage .— Elements of the offence—
Burden of proof—]light of accasctl to plead consent of deceased— Evidence o f
sim ilar acts—-Relevancy— Evidence Ordinance, s. to --Penal Code, *>'.?. SI,
303 , 304, 305.

Summing-up—“ Reasonable doubt Quantum of direction.

(1) In  a prosecution under section 305 ol' the Penal Undo for causing tho 
death of a woman by an ac t done with intent to cause miscarriage, it is not 
neecssarv tha t tho Crown should prove that the accused did no t cause tho 
inisenrriago in good faith  for the purpose of saving the life of tiro woman. 
Tho accused, however, is entitled  to the benefit of any general exception 
within tho am bit of which ho could bring himself.

I f  the accused relies on the exception in section SI of the Penal Codo tho 
burden is on hint to show th a t the deceased expressly or impliedly gave her 
consent to suffer, or take the risk of, no less harm than death.

(2) In  a prosecution under section 305 of the l ’ena! Codo tho prosecution 
mav, under section 15 of the Evidence Ordinance, lead evidence tending to 
show tha t tho accused has been guilty of criminal nets other than those covered 
by tho indictment w ithout waiting for the accused to set up a specific defence 
calling for rebuttal.

A nurse who was employed under the accused gave evidence for tho prose­
cution stating th a t during tho ten months of her service under tho accused 
there were 150 to 175 eases in which the accused laid caused inisenrriago and 
tha t in each of those cases the accused used the same instruments and resorted 
to tho same procedure.

Held, that tho names of the persons on whom the operations were performed 
were not nercssnry to m ake the evidence relevant.

(3) Once the ju ry  nrc directed in unmistakable terms as to tho burden of 
proof which lies on the prosecution, the Judge is under no du ty  to keep on 
repealing tha t the accused should be given (lie benefit of any reasonable doubt.

/A P P E A L  against a co n v ic tion  in  a trial before the Suprem e C o u r t..

C o lv in  P . tic. B ilva , w ith  M a lc o lm  Pereira- and U . B . W eera sin g h e , for 
th e  accused-appellant.

D o u g la s  J a n sy i ,  A ctin g  Solicitor-G eneral, with A . C .  M . A m e e r , Crown 
C ounsel, and V. S . P u llc n a y c g u m , Crown Counsel, for th e  A tto rn ey -  
G eneral.

C a r . a d v . vu lt.
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A ugu st 3J , 1955. B a s x a v a k e , A .C .J.—

A t th e  conclusion  o f  th e  hearing o f  this appeal we m ade order d ism issing  
i t  and  reserved ou r reasons to  b e delivered on a  la ter d a te . W e accord ingly  

d o  so  non-.

T h e ap pellan t w as in d icted  on  th e  follow ing c h a r g e :—

“ T h a t on  or a b o u t th e  2nd  d ay  o f  J u n e  1954 a t  B a m b a la p itiy a  
in  th e  d istrict o f  C olom bo w ith in  th e  jurisd iction  o f  th is  Court y o u  
w ith  in ten t to  cause th e  m iscarriage o f  one Mrs. G lad ys N ugera  o f  
M oratu va , a  w om an  w ith  child , d id  in sert certain  in stru m en ts in to  
her vagina, w hich  act caused  th e  death o f  th e  said  M rs. G ladys M ugcra, 
and th a t yon  h a v e  th ereby  com m itted  an  offence p unishable under 
section  305 o f  th e  P en a l Code.

A fter a trial w hich  la sted  14 days he was found g u ilty  b y a  unanim ous 
verd ict o f  th e  jury  and  sen ten ced  to 10 years’ rigorous im prisonm ent.

T he appellant is a  registered  m edical practitioner, a  licen tia te  o f  the  
R o y a l College o f  P h y s ic ia n s and Surgeons (E dinburgh) and a licen tiate  
o f  th e  R oya l F a cu lty  o f  P h ysic ian s and Surgeons (G lasgow ). H e  is 
60  years o f  age an d  has p ractised  his profession for 2 6  years. l i e  ran 
a  N ursin g  H om e in  B a m b alap itiya  in Colom bo under th e  business nam e  
o f  A scot N ursin g  H om e ” . T he deceased Mrs. G ladys N ngora, a 
w idow  v.ith  five children (hereinafter referred to  a s  th e  dee "-a sod), 
en tered  th e  a p p e lla n t’s N ursin g  H om e on 29th  M ay 1954. A  few  d ays  
earlier sh e had  consu lted  th e  appellan t as she had m issed  her periods  
for ab out four m on ths. On being asked by th e  ap p e lla n t w hether she  
desired  to  be trea ted  as an  indoor p a tien t she expressed  a desire to  ta k e  
such m ed icines a s  m ay  be prescribed  and take trea tm en t as an  ou td oor  
p a tien t. Tire ap p ellan t g a v e  her a  m ixture and  som e capsules. I t  
w as a fter  tak in g  th a t  trea tm en t th a t she sou gh t adm ission  to  the  
N ursing H om e. O n th e  29 th  sh e cam e accom panied  b y  o n e  Terrence
B . F ernando w ho fa lse ly  represented  to the appellan t th a t  h is n am e w as
C. S ilva  and th a t th e  deceased  w as his wife. A fter  h a v in g  en tered  th e  
deceased  to  th e  N ursing H om e, Fernando le ft  th e  p lace , and e x cep t  
for tw o te lep h on e con versations took  no in terest in  th e  deceased  and  
did  n o t v isit her t ill 2nd J u n e  1954 on which d a y  th e  d eceased  died.

B etw een  th e  d a te  o f  th e  d eceased ’s adm ission to  th e  N ursin g H o m e  
and  th e  d a te  o f  her d eath  th e  appellan t a lm ost d a ily  su b jected  her to  the  
fo llow ing  trea tm en t. S he w as rem oved to  th e  con su lta tio n  room  and  
m ade to  lie  on  a  bed . A ll th e  doors and w indow s w ere closed . T h en  
th e  ap pellan t perform ed th e  operations which are th u s  described  by  
N urse K ariyaw asam .

‘■’ T hen  h e  took  th e  speculum  and inserted  i t  in to  her vag in a . 
(Speculum  P I  show n  to  w itness). A fter in sertin g  th a t  in to  th e  
vagin a  i t  w as w ithd raw n. T hereafter th e  doctor to o k  tho  vo lscllum  
(show n P 4) in to  h is hand . A fter  cu ttin g  th e  hair th e  doctor applied  

. som e d etto l cream  on  h is fingers and in serted  h is  fingers in to  th e  
vagina . H e  to o k  th e  d e tto l cream  from  a  jar sim ilar to  P 2 . I  ca n n ot  
rem em ber h ow  m an y  fingers w ere inserted  in to  th e  vagina . A fter
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introducing h is fingers h e  w ithdrew  them . T hen lie  in serted  th e  
speculum . H o rem oved  th e  speculum  and then inserted  th e  volsellum  
in to  tlie  vagina. .T h ere is  a  sort o f  a tube in  the vagin a  an d  h e  held  
th a t  w ith  th e  vo lse llu m . H a v in g  held a t som e part o f  th e  vagin a  
w ith  the volsellum  lie inserted  a dilator. H e used tw o or three d ilators.

“  A fter th e  accused  held  som e part or portion in sid e th e  vagina  
w itli'th is instrum ent, th e  vo lsellu m , he introduced these th ree d ilators. 

'T hey lycrc each' in troduced  in  turn. T he sm allest one, th a t  is P IS , 
Was introduced first: Then P 3  w as introduced— he in trodu ced  them  
ht'cbrdihg to  th eir  s izes— and then th e  last one he in troduced  w as 
P i 9; : Each' tim e th ese  in troductions were taking p lace , h e  w as 

' holding som e part o f  th e  vagin a  w ith this volsellum . A t  th e  tim e o f  
these introductions I  w as b y  th e  patient as one had to  hold her 
because she w as stru gglin g. I  held  her hands with one h and  and  her 

: le g s  w ith  th e  other. T his w as according to the m anner in  which  
the p atient struggled . She scream ed fairly at the tim e th ese  in stru ­
m ents were in troduced. O ne by one they were in troduced  and 

. withdrawn.- I  n oticed  b lood on  each o f  them. The p a tien t w as not 
anaesthetized  during th is  operation.

‘"After th e  la st  o f  th e  d ilators w as used and w as w ithd raw n  I 
noticed  blood on  it . A fter  th a t, she w as given a (louche w ith  condys  
water. I t  w as w ashed  inside. The condys water w as poured in to  a 
can and there is a  tu b e  w ith  a  nozzle fixed on to  th a t can  and  th e  
end o f  the tu b e ,'th a t  is, the. nozzle is inserted into th e  vag in a  and 
w ater flowed in to  it . A fter th a t, som e cotton wool w as taken  and  
condys w ater w as taken  in to  the kidney tray. I  prepared th a t. 
Tl'ic accused took  th e  co tton  w ool and soaked it in th e  con d ys w ater  
and.squeezed  th e  w ater o u t. T hat was clone on this occasion . Then  
lie  held  th is cotton  w oo l w ith  th e  volsellum  and in troduced it  through  
th e  speculum  in to  th e  vagina . A fter the douche, th e  specu lum  w as 
introduced in to  th e  vag in a  and through the speculum  th e  cotton  

, w o o l was introduced w itli th e  aid o f  the volsellum . T hen p lugs were 
p u t in. A bout 5 or G such  p ieces o f  cotton  was used for th is  p lugging.

" T hen th e 'p a tie n t w as taken  back to  the ward, to  her room . She  
w alked.on  this occasion . T hen  m edicine was g iven  to  her. ”

' On "2nd Ju ne "the ap p ellan t rem oved from the deceased th e  body o f  
a  foetus m inus the head . N urse Kariyaw asam  describes w hat happened  
th a t'd a y  thus :

• • “ T he.doors and  w in dow s w ere again closed and she w as asked to  
lie  on the bed and  th e  p lugs p u t in the previous d a y  w ere rem oved  
as before. A fter  the ex tra ction  o f  the cotton w ool on  th is  occasion , 
the- speculum' w as rem oved  b y  the accused. T he accused  w ore his 

; rubber gloves w hich  w ere sim ilar to  P 5 (which is show n) an d  he 
■rubbed d ctto l cream , tak in g  i t  from a jar like P 2 , on  h is  g loved  

fingers arid in troduced  h is  hand in to , the vagina. S he w a s not- 
anaesthetized  on  th is  d a y  to o  but I  w as holding her. B esid es m e, 
th o  doctor and th e  p a tie n t, there was nobody else. A  lit t le  later, 
w e  took another in'. W hen  th e  accused p u t his hand in to  th e  vag in a ,
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I  w as hold ing th e  p a tie n t 's  hands and legs a s  sh e  w a s struggling  
.v io len tly . T h en  th e  a ccu sed  w ithdrew  his h and  a n d  I  saw  a  part 
o f  th e  child 's b o d y  in  h is hand . I t  w as ab out th is  m uch  in  len g th —  
in d ica tes from  th e  t ip s  o f  her fingers up to  th e  w rist— a b o u t 6 inches. 
H e  dropped th a t in to  th e  p a il which was le ft  th ere  for  th e  b lood  to  
flow . H e  em p tied  h is  h an d  in to  that. H e  again  in trodu ced  h is hand  
in to  th e  vag in a  an d  w ith d rew  i t  and  there w as o n ly  b lood j n  h is hand  
a t  that tim e. I  sa w  th a t  p a rt  or portion  o f  a  ch ild  below  th e  neck  
on  th e  first occasion  an d  I  d id  n o t notice the h ead . O n th e  second  
occasion , w hen he w ith d rew  h is hand  I  saw  blood in  h is  hand . T h en  he  
w an ted  m e to  tak e th e  tw o  n ew  forceps from th e cupboard . I  took  them  
a n d  handed  them  to  h im . T h ey  were these tw o  (w itn ess identifies  
P 7  and  PC). P 7 is  ca lled  th e  ovum  forceps an d  PC th e  w eigh ted  
specu lum . I  d id  n o t  sec  th is  accused use th ese  tw o  item s togeth er, 
th a t  is the sp ecu lu m  an d  th e  weight-. I  k n ow  th ese  tw o  form  oye  
in stru m ent. I  to o k  o u t a ll those three together. I  ca ll th em  forceps. 
W h en  I  handed  th e se  to  th e  accused, lie in trodu ced  th e  w eigh ted  
speculum  in to  th e  v a g in a . A t  this tim e there w a s n ob od y  e lse  in  
th e  room  besides th e  th ree  o f  us. W hen the- w eig h ted  sp ecu lu m  w as 
in troduced  in to  th e  v a g in a , there was nobody e ls e  in  th e  ro o m .  T h is  
w as in troduced  in to  th e  v a g in a  in  this m anner (show s). T h e w eight 
th a t  w as a ttach ed  to  th e  specu lum  was taken  o ff  a s  i t  w as dropping  
off. T hese tw o  w ere u sed  together, but as th e  w e ig h t w as dropping  
off, it  w as rem oved , an d  a fte r  th a t  this was p u t in to  th e  vag in a  in  th is  
m anner. A t  th e  t im e  th is  w as in tro d u c e d  in to  h e r  v ag in a , sh e w as 
n o t an aesthetized . S h e  cried  ou t and struggled  v io le n tly . I  w as  
hold ing  her at th e  t im e . I  found  it im possib le to  hold  her dow n. 
T h e accused  w a n ted  m e to  ca ll in  the a ttend ant, th a t  is, A riyaw ath y .
I  called tier an d  sh e cam e in . The door w as re locked . S he also  
held  th e  p a tien t on  th e  in stru ction s o f  the accused . B o th  o f  us w ere  
hold ing  her to  p rev e n t her struggling. T hen th e  ovu m  forceps P 7  
w as in troduced  b y  th is  accused . W ie n  th is w a s  in trodu ced , the  
w eigh ted  speculum  P 6 w a s  in  th e  vagina held  in  p o sitio n . H e  held  
th is  w ith  on e hand  a n d  in troduced  the ovum  forcep s w ith  th e  other  
w hile th e  tw o o f  us w ere h old ing  her clown. She w as cry in g  o u t when  
P 7  w as in troduced . T h ese  tw o  instrum ents PC and  P 7  w ere also  
im m ersed  in  h o t w a ter  before th ey  were used. W h en  P 7  w as in tro ­
duced  and  w ithd raw n , I  o n ly  saw  blood on it .  I  d id  n o t  see  any  
p ieces on  it . H e  in tro d u ced  P 7  several tim es an d  I  d id  n o t see  any- 

. tilin g  com e ou t. I  d id  n o t  see  th e  head o f  th e  ch ild  a t  a n y  sta g e  being  
tak en  o u t e ith er w ith  th e  h a n d  or w ith th e  o v u m  forcep s P 7 . At- 
n o  stage  did I  see  th a t . T hereafter, the vagina w as douched  in  condys  

. w ater b y  th e  accu sed . T h en  she was dressed in  kote.v p ad  on  th e  
in stru ctions o f  th e  accu sed  and  she was helped  o n  to  th e  w ard. W e 

. p ractica lly  carried h er  to  th e  ward, th a t is, th e  th ree  or four o f  us. 
A riyaw ath y  and  I  w ere am o n g  th e  four. T h e accu sed  a lso  helped , 
and  she w as tak en  to  h er  room . ”

„■ - A f te r . th e  rem oval o f  th e  fo e tu s  the deceased  b ecam e v ery  ill  and  
.•died .betw een  9 and  10  th a t  sa m e n ight. T errence F ern an d o  w ho  w as 
p resen t a t  th e  tim e o f  h er d ea th  le ft in the a p p e lla n t’s car a t  ab ou t
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11 p .u i. p rom isin g  to  return the n ex t m orning w ith  a coffin but never  
d id  an d  i t  w a s  w ith  difficulty th a t h is w hereabouts were traced b y  th e  
P olice .

. N u rse  K ariyaw nsam , in addition to  g iv in g  th e  nam es o f  four others 
w ho h ad  sim ilar  operations perform ed on them , sta ted  that during th e  
ten  m o n th s sh e  w as em ployed by th e  appellant- she attended on about- 
150 to  175 cases in  a ll o f  which th e  ap p ellan t extracted  foetuses. She  
w as p resen t a t  everyon e o f  those operations. In  each o f  those she saw  
th e  w h o le  fo e tu s  or p ieces o f  foetus being rem oved . In  each o f  those  
cases th e  sp ecu lu m , th e  d ilators, and  th e  volscllum  were used. In  
each o f  th o se  cases th e  sam e procedure w as gon e through by the appe.llant. 
T h e vag in a  w a s p lugged  w ith c o tto n  w ool soaked in condys water. In  
so m e in stan ces th e  foetus dropped b y  itse lf  and in  others th e  accused  
in troduced  h is  hand  in to  th e  vagina and brought ou t the foetus. In  
so m e cases th e  appellan t introduced th e  w eighted  speculum  in order 
to  bring  o u t th e  foetus.

T h e appellant- disposed o f the foetuses cither by burning them  in a 
gas in cin erator  w hich lie had in  his N ursin g  H om e or by taking them  
in th e  form  o f  parcels and tiuow in g  them  in to  a river.

T h e p ost-m ortem  disclosed that th e  deceased  w as a well-nourished  
su b jec t free from  h eart disease or an y  other disease. H er uterus w as 
en larged  to  a b o u t 4  m onths’ pregnancy. T he uterus was S’ long, 4 4 ’ 
broad an d  3" th ick . There was a w ell m arked placental site  on the  
front w a ll o f  th e  fundus, and sm all p ieces o f  decom posing placental 
tissu es w ere adhering to  it. There w as a lso  som e clotted  blood in  the  
u terin e  c a v ity . T h e  cervix was so ft and sw ollen and adm itted  th e  
in d e x  finger w ith  case. There was an  irregular circular perforation o f  
th e  p osterior w all o f  th e  uterus at- th e  junction  o f  the body w ith th e . 
cerv ix  a b o u t 1" in  d iam eter, and th is open ing corresponded w ith th e  
tear in  th e  p u b ic  peritoneum , and there w as infiltration o f  blood in to  
th e  ex tr a  p eriton ia l p elv ic  tissue in  th e  neighbourhood o f  th e  tear. 
T h e v a g in a l p assage contained the head  o f  a  foetus o f about 4 m onths’ 
g e sta tio n . T h e  legs and  tr u n k  w e re  m issing. T h e re  w a s  a lso placental 
tissu e  an d  c lo tted  b lood. D eath  w as d ue to  shock and haem orrhage 
fo llow in g  th e  p erforation  o f  the pregn an t uterus.

B o th  th e  peritoneum  and th e  u terus were injured. T he injury was 
n ecessarily  caused  by the in troduction  o f  som e instrum ent.

I t  is  n o t  n ecessary  to  refer in deta il to  th e  other item s o f  evidence  
led b y  th e  p rosecu tion  because th ey  h ave lit t le  bearing on the questions 
th a t  arise  on  th is  appeal.

T h e  a p p e lla n t g a v e  evidence on h is behalf. H e said that he adm itted  
th e  d ecea sed  on  29th  H a y  as a case o f  h eart disease and that la ter he  
d iscovered  th a t sh e  urns pregnant for ab ou t 34  m onths and showed  
sig n s o f  a  threatened  abortion. L ater he. saw  signs o f  an inevitab le  
ab ortion  an d  perform ed an operation  on  th e  deceased on the day she 
died  in  order to  evacu ate  her u terus a s otherw ise she m ight have died  o f  
haem orrhage. H e  d ilated  - her cerv ix  using three dilators and th e  
vo lse llu m  and  proceeded to  evacuate th e  uterus w ith  his finger. H e  
m a n a g ed  to  g e t  tw o legs and the trunk o f  th e  foetus out, but the head
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g o t  stuck  in  th e  u teru s and after u nsuccessfu lly  try in g  to  bring th e  h ead  
o u t w ith  th e  sm a ller  ovum  forceps h e le t  th e  h ead  rem ain  in  th e  u terus  
a s  th e  d eceased  w as'sh o w in g  signs o f  fa tigu e. H e  a lso  exp ected  th a t  
th e  head  w ou ld  com e ou t after som etim e. T h e  in ju ry  to  the u terus  
according to  th e  appellan t was caused by  th e  fo e ta l head. H e  d is­
counted  th e  th e o r y  th a t th e  ovum  forceps or a n y  o th er instrum ent 
could  h a v e  cau sed  it.

T here w as su ffic ien t evidence for th e  ju ry  to  retu rn  th e  verdict th ey  
did. L earn ed  C ounsel for the appellant th ere fo re-so u g h t to  attack  th e  
con v iction  on  th e  ground o f  m isdirection.

H e referred u s to  a  num ber o f  passages in  th e  learn ed  Com m issioner's 
su m m ing-up  w h ich  he subm itted  contained  m isd irection s. I t  is suffi­
c ien t to  se t  o u t  here the passages to  which learned C ounsel gav e particu lar  
a tte n tio n  in  th e  course o f  his argum ent. T h ey  are a s fo llow s :—

I  d o  n o t  propose to explain the section  d ea lin g  w ith  that offence 
w hich is n am ed  foeticide, because there is no  su ch  charge against 
th e  accused . B u t  his Counsel lias p u t forw ard a s a  defence th a t th e  
a c t  d on e b y  th e  accused was done in  good  fa ith  for the purpose o f  
sav in g  th e  life  o f  the mother. Y ou are, u n d o u b ted h r, en titled  to  
consider th a t  d efen ce  in all its bearings, and, i f  y o u  b elieve the accused , 
there is n o  d o u b t th a t he is entitled  to  an  a cq u itta l.

‘ B u t  y o u  w ill have to  remember, gen tlem en , th a t  i t  is not sufficient 
for th e  ev id en ce  to  p o in t out that th e  a c t w as d o n e  for th e  purpose o f  
sa v in g  th e  life  o f  th e  mother. I t  m u st a lso  p o in t  to  good faith . A  
m ere s ta te m e n t  th a t a  person did so m eth in g  in  good  faith  is n o t  
enough. I  am  sure that that w ould com m en d  it s e lf  to  you  w ith ou t  
an y  w ea lth  o f  w ords from me.

" Y ou  sh ou ld  consider this evidence in  th e  lig h t o f  the d efence.
I f  yo u  b e liev e  th e  evidence o f the accused, h e  is  en titled  to  be acq u itted . 
W hen y o u  a ssess his evidence, you  h av e to  m ak e a  large a llow ance  
for th e  fa c t  th a t  he is charged w ith a grav e offence and, unlike oth er  
w itnesses, y o u  cann ot e x p e c t fro m  h im  th e  sa m e m en tal process, 
and y o u  m u st m ake every allow ance for h is  dem eanour ; he m ight 
h ave b een  n erv o u s or hesitant, even  thou gh  h e  is a  qualified m edical 
p ractition er .

“ I  sh ou ld  a lso  rem ind you, gen tlem en , th a t, w hen  you  consider  
his d efen ce , y o u  m ust keep in  m ind th a t  n o th in g  is said  to  be done  
or b elieved  in  good  faith  which is done or b e liev ed  w ith ou t due care 
and  a tte n tio n .

“ L earn ed  C ounsel for the defence, in  th e  cou rse o f  h is in terestin g  
address to  y o u , sta ted  that it  w as th e  con sc ien tiou s opinion o f  th e  
accused  th a t  h e had to evacuate th e  u teru s to  sa v e  th e  fife o f  th e  
w om an. Y o u  h a v e  to consider carefu lly  w h eth er  th e  circum stances  
arising from  th e  performance o f  the op eration  a lo n e w ould  save th e  
fife o f  th e  m oth er. I f  there were such  circum stan ces, th e  law  a llow s  
th e  sacrifice o f  one rudim entary fife to  sa v e  an o th er  com p aratively  
m ore va lu ab le . T h at is th e  stated  p o in t o f  th e  la w  which is availeej. 
o f  in  a ccord  w ith  com m on sense.
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“ B u t o f  course, you  have to  consider th e  m atter in  it s  p ractica l 
adm inistration . W h at step s did  th e  accused  ta k e  ? W as the  
operation  a  life sav in g  work he did, and w as it  done in  good  f i l th .

“  T he accused knew  lie w as perform ing a  vo lu n tary  illega l act, 
so  far as the law  hays it  down. H e  also k new  lie w ould  h ave to-Operate. 
Y ou  should consider his defence and ho. in a position  to say -w h eth er  
his defence ab so lves him .

“ W h at w as o f  prim ary im portance w as to save th e  life  o f  the m other, 
n ot th e  foetus.

“ Y ou m u st consider, gentlem en , w hether tiiis  ev idence supports  
his defence th a t he acted  in good faith , for the purpose o f  sav in g  the  
life  o f  the w o m a n /’

.Learned C ounsel’s subm issions on the ground o f  m isd irection  m ay  
be sum m arised thu s :—

(o) T he gum m ing-up o f  the learned Com m issioner m ight h av e created  
in  th e  m inds o f  the jury the im pression th a t tin* appellant 
ad m itted  th a t he caused th e  m iscarriage.

(b) T he appellan t did  not in tend  to  cause a m iscarriage b u t w hen  he
saw  th a t a  m iscarriage w as in ev itab le  took  stops to  evacuate  
th e  uterus in order to  save th e  life o f  th e  deceased.

(c) I f  th e  ap pellan t’s adm itted  acts establish  th a t he in ten d ed  to  cause
a  m iscarriage then  th e  onus is on the prosecu tion  to  prove  
th a t th e  m iscarriage w as not- caused in good fa ith  in order to  
save the life o f  tlie  deceased.

In  m aking his subm issions under heads (a) & (b) learned  Counsel 
referred us to  certain  passages in  the ev idence o f  th e  m ed ical w itnesses  
called b y th e  prosecution  in support o f  h is argum ent th a t th e  appellan t 
d id  n o t in tend  to  cause and did n ot cause a m iscarriage. H e  also  relied  
on th e  evidence o f  the appellant which lie subm itted  should  receive the 
sam e consideration as those o f  the prosecution  m edical w itnesses.

T he learned Solicitor-G eneral contended th a t there w as am ple evidence  
th a t  th e  appellan t in tended to  and did in  fact cause a m iscarriage. 
H e drew  our a tten tion  to  tho passages in the ev idence lie  relied on  for 
t-ho purpose o f  estab lish ing his contention . T hey are too  num erous and  
len gth y  to  adm it o f  citation  here. W e are satisfied upon  an  exam ination  
o f  those passages th a t  there w as am ple m aterial before th e  jury  to  
warrant- th e  conclusion  im plicit in  their verdict- th a t th e  ap pellan t did  
in sert certain instrum ents in to  the vagina o f  th e  deceased  w ith  in ten t to  
cause a m iscarriage. T he learned Solicitor-G eneral further su bm itted  th a t  
th e  expression m iscarriage in the con text o f  section  3 0 5  shou ld  be g iren  
it s  ordinary m eaning o f  tlie prem ature expulsion  o f  th e  con ten ts  o f  the  
w om b  before th e  term  o f  gesta tion  is com plete. H e  also cited  the  
defin ition  o f  th e  expression  m iscarriage in  th e  O xford D ictio n a ry  in  
support o f  h is argum ent. H o  contended th a t th e  ap p e lla n t’s ow n  
evidence show ed th a t he did the acts he described w ith in ten t to  expel 
a  foetus before its  tim e.
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U nder head (c) learn ed  C ounsel subm itted  th a t  se c tio n  3 0 3  d efin es  
th e  offence o f  " c a u s in g  m iscarriage ” and th a t th e  w ord s “  ca u se  th e  
miscarriage ” in  section  30 5  m ust bo read su bject to  th e  se c t io n  w h ich  
defines the offence o f  cau sin g  m iscarriage. In  a  ch arge u n d er  se c tio n  
305 lie subm itted th a t  th e  prosecution  m ust p rove—

(a) th a t the accused  d id  an  act,
(ii) which caused th e  d ea th  o f  a w om an,
(c) w ith in ten t to  cau se a  m iscarriage, and
(d) th a t the m iscarriage w as n o t caused in  good  fa ith  for  th e  p u rp ose

o f  saving th e  life  o f  th e  w om an.

W e arc unable to  u ph old  th e  interpretation  learn ed  C ounsel so u g h t  
to  place oil section  305 . U n lik e  section  30-t, sectio n  30 5  co n ta in s  n o  
pointer to  section 303 , n or is there any in d ication  in  th a t  se c tio n  th a t  
th e  Legislature in ten d ed  th a t  i t  should be con tro lled  b y  se c tio n  3 0 3 . 
I t  is  not essential th a t, in  a  prosecution  under s e c t io n  3 05 , i t  sh o u ld  b e  
proved that the accused  caused  a  m iscarriage. W h a t is m a te r ia l is  th e  
in ten t to cause a  m iscarriage. T he essential e lem en ts  o f  a n  o ffen ce  
under that section, are th a t—

(а) the accused d id  a n y  act,
(б) which caused th e  d ea th  o f  a  w om an w ith  ch ild , and
(c) th a t the a c t w as d o n e  w ith  in ten t to  cause th e  m iscarria g e  o f  th e  

woman.

A n  interpretation su ch  as th e  one learned C ounsel so u g h t to  p la ce  on  
section  305 in volves th e  in terp olation  in  th a t section  o f  w ord s w h ich  d o  
n o t occur in  it  and th e  recastin g  o f  the entire sec tio n . S u ch  a n  in te r ­
pretation  is n o t w arranted  b y  th e  rules o f  in terp reta tion  a n d  d o es  n o t  
com m end itse lf to  us.

In  a charge under sec tio n  305 o f  the P en al Code, i t  is  n o t  n ecessa ry  
th a t  the prosecution sh ou ld  prove that the accused  d id  n o t  ca u se  th e  
miscarriage in  good fa ith  for th e  purpose o f  sav in g  th e  life  o f  th e  w om an .

' T he learned C om m issioner’s direction th a t th e  a p p e lla n t w a s  e n title d  
to  an  acquittal i f  he p roved  th a t he caused th e  m iscarriage in  g o o d  fa ith  
for the pm p ose o f  sa v in g  th e  life o f  the deceased ap p ears to  h a v e  b een  
influenced by the d efen ce in d icated  a t the very  o u tse t  o f  th e  tr ia l b y  
appellant’s Counsel. I t  w ou ld  appear from th e tran scr ip t o f  th e  sh o rt­
hand notes o f  th e  proceed ings th a t  learned defence C ounsel h e ld  th e  v iew  
th a t, i f  the m iscarriage h ad  b e e n  caused in  good  fa ith  fo r  th e  p u rp ose  
o f  saving the life o f  th e  deceased , th e  ap pellan t w a s e n t it le d  to  an  
acquittal. AVc are n o t  satisfied  th a t the ap pellan t w a s in  a n y  w a y  
prejudiced by the learned  Com m issioner’s d irection . H e  d id  n o t  fa il 
to  indicate clearly to  th e  ju ry  th e  onus th a t la y  o n  th e  p ro secu tio n .
T he jury was a t  n o  t im e  ask ed  to  assum e th a t th e  a p p e lla n t a d m itted  
th a t  lie caused th e  m iscarriage.

T he learned C om m issioner’s  d irection  as to  th e  a p p e lla n t’s  d e fen ce  
is 'n o t  unfavourable to  h im  although  it  m ight h a v e  b een  b e tte r  i f  i t  had  
been  stated  in term s o f  th e  re levan t general excep tion . L ea rn ed  C ounsel
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for th e  appellant su bm itted  th a t w hether his argum ent based on section  
303 succeeded or n o t he w as en titled  to  th e  benefit o f  the re levant general 
excep tion . H e  did n o t indicate p recisely  under which general excep tion  
in  Chapter IV  o f  th e  P en a l Code ho so u g h t to  bring th e  ap pellan t’s  case. 
W c hold that a  person indicted  on a charge under section  305 is en titled  
to  th e  benefit o f  a n y  general excep tion  w ith in  th e  am bit o f  w hich  lie  
could  bring h im self.

T he appellant’s case w as th a t lie d id  n ot in tend  to  cause th e  d eath  
and  th a t th e  deceased  had im plied ly  consented  to  undergo h is trea t­
m en t and that w hatever he did  w as done in  good faith  for her benefit.

T h e verdict show s that the jury did  not accept the appellan t's version  
for i f  th ey  did th ey  should have acq u itted  him  in accordance w ith  the  
direction  o f  th e  learned C om m issioner.

T he exception  in  section  SI o f  the Code required t he appellant to  show  
th a t  th e  deceased expressly  or im plied ly  gave her con sent to  suffer the  
harm  caused or to  ta k e  th e  risk o f  th a t harm — in th e  present case d eath . 
W h ile th e  Ju ry  m ight h ave held on  the ev idence adduced by th e  defence  
th a t  the deceased consented  to be trea ted  m ed ica lly  and surgically  by  
th e  appellant, there w as in  our ow n op in ion  scarcely  a n y  ev idence to  
ju st ify  a  finding th a t sh e consented  to  su ffer or to  tube the r is k  o f  the h a rm  
w hich  w a s a c tu a lly  ca u sed  to her.

Learned Counsel a lso  su bm itted  th a t inadm issib le ev idence had  been  
ad m itted  to  th e  prejudice o f  th e  appellan t. A lthou gh  learned Counsel 
did n o t take excep tion  to  the adm ission  under section  15 o f  the E v id en ce  
Ordinance o f  ev idence o f  sim ilar occurrences, he su bm itted  th a t specific  
eviden ce o f  each  o f  such occurrences m u st be g iven  as in  th e  case o f  
those w hose nam es were g iven  by  X urse Ivariyaw asam  and  th a t  i t  w as  
n o t  open to  th e  prosecution  to  lead  ev id ence gen erally  th a t  150 to 175 
sim ilar operations w ere perform ed, w hile X urse K ariyaw asam  was in  
th e  appellan t’s service. H e  therefore d id  n o t ob ject to  ev idence o f  th e  
eases o f  Jayan th i, L cilaw ati, Y im ala K um ari, and Mrs. M ather, b u t  
objected  to that part o f  X urse K ariyaw asam ’s ev idence w here sh e said  
th a t  during th e  ten  m onths o f  her serv ice under tlie  ap pellan t 150 to  
175 sim ilar occurrences took  place. B efore wc exam in e learned C ounsel’s 
subm ission  it  w ill b e u sefu l to  set o u t th e  ev idence objected  to . X urse  
K ariyaw asam  sa id —

“ I  said th a t  a fter  th e  d eath  o f  Mrs. N ugcra there w as another  
ease o f  ex traction  o f  foetus, th a t  is  the case o f  Ja y a n th i cn  whom  
in strum ents w ere used.

Q . H o w  m an y  other cases had  you  a tten d ed  on  w here these  
in stru m ents had been used by  th is accused  ?

A .  M any.

Q . A b ou t how  m any  rough ly  ?

A .  I s  i t  w here w hole foetus w ere rem oved  or w here p arts w ere  
rem oved ?
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• Q . I n  a ll h o w  m a n y  such cases d id  y o u  a tte n d  o n  ? .

A .  A b o u t 1 5 0  t o  1 7 5  cases during th e  m o n th s  I  w a s  there. In  
a ll th o se  cases these in stru m en ts w ere u sed  a n d  so m e other  
in s tru m e n ts  w ere a lso  em p loyed .

Q . I n  ea ch  o f  th o se  cases w here y o u  sa w  w h o le  fo e tu s  or pieces  
o f  fo e tu s  b eing  rem oved th e  sp ecu lu m , th e  d ila tors, and the  
v o lse llu m  w ere used ?

A .  Y es.

T o  C o u r t : I  w a s  p resen t a t  ev ery  o n e  o f  th o se  cases.

“  I  am  th e  n u rse  w ho a ttend ed  on  a ll th e  w o m en  w h o  w ere tak en  
in to  th e  c o n su lt in g  room . I n  each  o f  th o se  ca ses I  w a s  there. P 4 3  
is  su p p osed  to  b e  a  steriliser. T here w a s n o  o th e r  ster iliser apart 
from  th is . I  h a v e  n ev er  seen  th is  ster iliser b e in g  u sed  for  th e  purpose 
o f  ster ilis in g  in stru m en ts.

“  Y esterd a y  I  sp o k e ab out the- 150 or 175 ca ses w here instrum ents  
w ere u sed . In. ea ch  o f  th ose cases, th e  sp ecu lu m , vo lsellum  and  

• d ila tors w ere u sed . I  a lso  said  th a t, in  a d d itio n  to  th e se  instrum ents, 
there w ere certa in  o th er  in strum ents w hich  w ere a lso  u sed . I  can p ick  
■them o u t h ere . (W itn ess picks o u t P 3 7 , th e  flu sh in g  cu rette , and  
P3S th e  ca th eter .)  I n  each o f  th ese  eases, th e  v a g in a  w as p lugged  
w ith  co tto n  w o o l soak ed  in  c-ondys w a ter  b y  th e  accu sed . In  som e  
in sta n ces, th e  fo e tu s  dropped by itse lf, in  so m e in s ta n c e s  th e  accused  

. • in troduced  h is  h an d  in to  th e  va g in a  an d  b ro u g h t o u t  th e  f o e t u s ; 
an d  in  som e in sta n c es  he in troduced th e  w e ig h ted  sp ecu lu m  in  order  
to  bring o u t th e  fo e tu s— not- th is  on e b ut w h a t D r . E k a n a y a k e  brought 
w ith h im . I n  ea c h  o f  these cases, th e  fo e tu s  e ith er  ca m e o u t or w as  
taken  o u t, a n d  in  each  o f  these eases, th e  fo e tu s  ca m e o u t after the  
u se  o f  th ese  in stru m en ts. In  each  o f  th e se  1 50  to  175  cases th a t  I  
w itnessed , i t  w a s  th e  accused w ho u sed  th e  in str u m e n ts . A ll these  
in stru m ents w ere  u sed  b y  h im .”

B efore learn ed  Crow n Counsel led  th is  ev id en ce a t  th e  tr ia l h e  announced  
h is  in ten tio n  to  d o  so  in  th e  absence o f  th e  ju r y . L ea rn ed  Counsel for 
th e  ap p ellan t su b m itte d  th a t the ev id en ce o f  s im ila r  occurrences w ould  
b e ad m issib le  o n ly  i f  th e  defence is th a t  o f  a c c id en t. H e  su bm itted  
th a t  h is d efen ce  w a s  n o t that- i t  w as a n  a c c id en t a n d  ob jected  to  th e  
ev id en ce  b e in g  le d . L earned  Crown C ounsel ‘ th e n  su b m itted  th a t  
in ten tio n  w as a n  e lem en t o f  th e  offence an d  c ite d  in  su p p ort o f  h is 
su bm ission  a  n u m b er  o f  c a se s1 p ractica lly  a ll o f  w h ich  a re decisions o f  
th e  E n g lish  C ourts.

1 52 X . L. R. 451:
(1594) A. C. 57 at 65.
(1900) K . B . 3S9, 404, 405, 424, 425.
15 Cr. App. Reps. 50 and 52.
16 Cr. App. Reps. 61 and 69.

. 13 Cr. App. Reps. 73.
(1949) A . C. 132.
36 Cr. App. Reps. 39.
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T h e best- approach to  th is  question  w ould be b y  a  consideration o f  
section  15  o f  th e  E v id e n c e  Ordinance in th e  first in stance. T h a t section  
reads—

:i W hen  there i s  a  q u estio n  w hether an  a c t  w as accidental or in ten ­
tiona l, or d one w ith  a  particu lar knoiclcdge  or in te n tio n , the fact th a t  
such act form ed p a rt o f  a  series o f  sim ilar occurrences, in each o f  which  
th e  person  do ing  th e  act w as concerned is re levant ",

In ten tio n  to  cause m iscarriage is an elem ent o f  th e  offence w ith which  
th e  ap pellan t w as charged  and  in his defence he den ied  th a t he in tended  
to  cause a m iscarriage. T h e issue o f in tention  therefore becam e one o f  
v ita l im portance.

H ere th e  question  w a s w hether the appellant d id  th e  act which caused  
th e  death  o f  th e  d eceased  w ith  the in tention  o f  causing a m iscarriage. 
I t  w as therefore re lev a n t to  show  th a t th e  act d one by th e  appellant, 
in regard to  the d eceased  w as a  part o f  a  series o f  sim ilar occurrences in  
each  o f  w hich  th e  ap p ellan t w as the person who did the act w hich caused  
th e  m iscarriage.

In  resorting to  E n g lish  cases for the purpose o f  seek ing an  elucidation  
o f  section  15 o f  th e  E v id e n c e  Ordinance it  should  be borne in  m ind th a t  
th e  E n glish  p rincip le an d  our section  o f  th e  E v id en ce O rdinance are not 
th e  sam e. T h e E n g lish  principle is thu s sta ted  in  S teph en ’s D igest  
o f  th e  L aw  o f  E v id e n c e  ( l l t l i  E dn ., p. 20) :

W here there is  a  question  w hether an act w as accidental or in ten ­
tiona l, th e  fa c t  t h a t su ch  a c t formed part o f  a  series o f  sim ilar occur­
rences, in  each  o f  w h ich  th e  person doing th e  a c t w as concerned, is  
d eem ed  to  b e re lev a n t

I t  w ill be seen  th a t s e c t io n  15 o f  th e  E v idence Ordinance is w ider than  
th e  E n glish  ru le o f  ev id en ce. U nder our provision  evidence o f  sim ilar  
occurrences is  re lev a n t for th e  purpose o f  proving a particular in tention  
or know ledge. .Judicial op in ion  in  E ngland  1 appears to  be divided  on  
th e  question  o f  a  proper approach to  the E nglish  rule cited  above. B u t  
th e  ten d en cy  seem s to  b e  tow ards adm itting ev idence which is relevant 
to  th e  issue before th e  ju ry  and not to regard th e  fa c t th a t th e  ev iden ce  
is prejud icia l to  th e  accused  as rendering re levant evidence inadm issible. 
T h e m ost recen t d e c is io n  o n  th is point is  the ease o f  H ex v. L u m e lin e  2.

I t  is  su ffic ien t to  sa y  th a t  under our law  to o  th e  prosecution  m ay  
ad d u ce all proper ev id en ce  tending to  prove th e  charge again st th e  
accu sed , in clu d ing  ev id en ce  tending to  show  th a t th e  accused has been  
g u ilty  o f  crim inal a c ts  o th er than  those covered  b y  th e  ind ictm ent without- 
w a itin g  for th e  accu sed  to  se t  up a specific defence calling for rebuttal. 
C ounsel for th e  a p p e lla n t correctly  did not tak e th e  course adopted  by  
C ounsel for th e  d efen ce  a t  th e  trial.

> Sims 31 Cr. App. R. 101 {1940).
Soonnohnmal {1949) .*1. V. 1 S~.
Frank Harris 30 Cr. App. R. 39 {4952).
Sl.-atfcn 30 Cr. App. R. 432.

- fA-udon Times A uj'ist 17, 1955.
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The occurrence o f  which evidence is given must be one in a series of 
similar occurrences in each o f which the accused was concerned. Nurse 
Kariyawasam’s evidence quoted above satisfies the requirements o f  the 
section. The names o f  the persons on whom the operations. were 
performed are not necessary to make her evidence relevant. In  each 
of the 150 to 175 cases a miscarriage was caused and it  was the appellant 
who caused the miscarriage. In each of those cases he used the same 
instruments and resorted to the same procedure.

There remains one more point raised by learned Counsel for the 
appellant. H e contended that there was no direction by the learned 
Commissioner that the appellant should be given the benefit o f any reason­
able doubt caused by his evidence. The learned Commissioner has 
more than once indicated in the course of liis summing-up that the 
prosecution must prove its case beyond reasonable doubt and that the 
appellantmustbegiventhebenefitofanyreasonabledoubt. What is more, 
when at the end o f the summing-up, on being asked whether there yas  
any matter he had omitted, learned Crown Counsel invited the learned 
Commissioner to direct the jury that if the evidence adduced by the appel­
lant created any reasonable doubt it was their duty to acquit him, 
the learned Commissioner once more directed the jury on the matter. 
The directions on the burden of proof are ample and we do not think 
that there is any substance in learned Counsel’s submission.

There appears to be a mistaken notion that the jury should be reminded 
at every turn that they should give the benefit o f every reasonable 
doubt to the accused. Once the jury are directed in unmistakable 
terms as to the burden o f proof which lies on the prosecution, for it  is 
in regard to it that the question of reasonable doubt is material, the 
Judge is under no duty to keep on repeating that the accused should 
be given the benefit o f  any reasonable doubt. The rule is that a case 
is never proved if  the jury is left in doubt. I t  is sufficient if it  is made 
clear to the jury that the burden of establishing the charge in the 
indictment is all the time on the prosecution and that they should return 
a verdict against the prisoner onty if upon the evidence they are convinced 
of the accused’s guilt. The Judge is not fettered in the use of the 
language which he riiay choose for the purpose o f this direction. I f  
the summing-up indicates that the jury have been clearly directed as 
to the burden and standard o f proof, the accused cannot be heard to  
complain that a particular formula was not used.

The recent pronouncements of the British Court o f  Criminal Appeal 
in I t .  v . K r i l z  1, R .  v . A l f r e d  S u m m ers  - and R .  v . H e p w o r th  F e a r n le y 3 
indicate that the tendency o f the British Courts is to get away from the 
rigid formula o f  words o f  the past and not to expatiate on what is a  
“ reasonable d o u b t’’ and seek to explain' the difference'between a 
“ reasonable doubt ” and a  “ fanciful doubt ” .

- 1 {1949) 2 All E. R. 406.

311 <>5S) 3 IF . L. R. '331.

• •• A p p e a l dism issed.

3 66 Cr. App.'Reps. 14.' •


