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T h e  plaintiff-respondent instituted action seeking a  declaration o f title 
to th e  corpus and  an  injunction restrain ing  th e  d efen d an t-ap pe llan t from  
gem m ing in the land. T he  defendant-appellant contended that, P M  the plaintiff 
vendor in D eed  2 8 1 2 9  (P 4 ) has reserved to h im self a  14 share o f the m inerals  
on the land'in suit and the said 'A share in the m inerals has now on the death  
o f P M  devolved on the defendant-appellant. T h e  plaintiff-respondent’s position 
w as that by the reservation all that P M  reserved to h im self w as  the right to 
prospect for m inerals, which becam e extinguished on the death  to P M . T he  
trial C ourt held with the p la in tiff-respondent and observed  th a t the rights 
reserved by P M  does not devolve on his heirs and are  extinguished on his 
death.

It w as contended in appeal that the rights reserved by P M  is a  right in 
m inerals which is an im m ovable property and is interest in land and that it is 
a right in rem  and a  real right, hence would devolve on the heirs o f P M . 
HELD:

(1 ) M inerals form part o f the land and  in a  norm al transfer o f land it 
conveys title to the m inerals as w ell. If the title to the m inerals w ere  
to be reserved in the transfer it m ust b e  stated in the instrum ent of 
transfer.

T he  Rule is that a m eaning of the docum ent or a  particular part o f it 
must be gathered from the docum ent itself, one must consider the 
m eaning o f the words and not guess the intention o f the parties to a  
deed .

P e r  Andrew  S om aw ansa, J. (P /C A )

“H abendum  is the part of a deed th a t defines the extent of the interest or 
rights being granted and any condition affecting the grant. W hen  the operative  
part of the deed and the H abendum  is read together it is very c lear that the 
vendor -  PM  had no intention to sell the m inerals to the vendee, and if then he 
has excepted the m inerals from the sale then the rights interest and ownership  
of the m inerals will devolve on his heirs under the law  o f intestate succession”.

(2 ) W ords of limitation w as a requirem ent under the O ld English Law  of 
Property rights in England and are  quite different from  ours. English 
Law  of conveyance is not applicable to Sri Lanka.

Even though in P 4 the rights to m inerals w as  reserved only to PM  and not to 
his heirs, executors etc., and w ords of lim itation do not ap p ear in P 4, under 
our Law  for the property to devolve on the heirs, it is not necessary to add  
such words of limitation.

(3 ) T h e  w ords ’©izSzsf <n& cotzS®® s>Qa' connotes a  bundle o f rights, this 
is really an interest in land. A  right to m inerals becom e separated
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from the ownership of land when the landowner transfers the land to 
another but reserves the mineral rights. The mineral rights are such 
the surface owners cannot do anything to defeat the right of the 
owner of the mineral rights to prospect or mine for minerals.

(4) A right to prospect for and take minerals may be construed as 
a personal servitude for a fixed term or in perpetuity, but contrary to 
the general nature of personal servitudes the right is alienable and 
passes on death to the successors of the person entitled.

Per Andrew Somawansa J. (P/CA)

“What PM reserved for himself is not a personal right which comes to 
an end on the death of PM, but a real right which would on his death devolve 
on his heirs, the right reserved by PM is a real right with full dominion of the 
gems".

APPEAL from the judgment of the District Court of Ratnapura.

Cases referred t o :

1. Mohamed vs. Mohamed -  30 NLR 225
2. Perera vs. Amarasooriya -  12 NLR 87
3. Laxarus and Jackson vs. Wessels, Oliver and the Coronation 

Freehold Estate Tower and Mines Ltd. -  1903JS 99 510
4. Duke o f Hamilton vs. Dunlop and Another 1885-10 APPCAS 830
5. Travel Property & Investment Co. Ltd., and Reinhold & Co. vs. S. A. 

Township Mining & Financial Com. Ltd. and the Administrator -  1938- 
TPD 512 1938-01-27.

R. M. D. Bandara with Lilanthi de Silva for defendant-appellant
L.C. Seneviratne PC with Anuruddha Dharmaratne for plaintiff-respondent.

curadv. volt
July 08, 2005

ANDREW  SOMAWANSA, J. (P/CA)

The plaintiffs-respondents instituted the instant action in the District 
Court of Ratnapura seeking a declaration of title to the land called 
‘Kadawathayawatte’ and ‘Pita Owita’ as pleaded in the plaint and for a 
permanent injunction restraining the defendant-appellant from gemming 
in the aforesaid land.

The dispute in this action arises on a reservation contained in deed 
No. 28219 dated 28.06.1987 marked P4 which reads as follows:
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“®X̂ 5ffif cdcJd a e o  ®S <*>65 tsx5®<92»”
The defendant-appellant contended that by this reservation T. M. 

Punchi Mahaththaya the vendor in deed No. 28219 marked P4 has 
reserved fo himself a Vz share in the minerals on this land in suit and that 
the said Vz share in the minerals has now devolved on the defendant- 
appellant. The plaintiffs-respondents’ position is that by the aforesaid 
reservation all thatT. M. Punchi Mahaththaya reserved to himself was the 
right to prospect for minerals, which right became extinguished on the 
death of T. M. Punchi Mahaththaya.

On 18.01.2005 both parties agreed that there is only a substantial 
question of law to be decided and raised the following issue :

@ ®® z»£)@ 0 epodgejQ ©ixfqjS epx6 3  <5® g » 3  ®eoaf®c3o SSzsf 
5 ©£§q©cJ esqcszj? 1897.06.28 t’ zaxS  «fozs> 28219

qdzn ®dg©O zsJ za®a g>S8  zadecozn «fxssf©of g^cogza { fQ 6 S o S  za®zsf 
eS-sSzsf q?

znx*s ©zdosJ ®g®ocT © d -s& o o z jf  e g  © g e o T  c d x S z s fz a a d S a fO  
o x © 5 c3d® 3  eoi6  qQ&QoQzs>@sS q cszsfznca. d za® , © eoQ O  aO &<sS>Z5j 
SzBd QsJqsSe efQSSoSza® goS ®so6®c3D®ccf cdxSzsfzadxOzsic) ox®5 
€fx6 q? zax6za® goS ®»z5f®OD®af ®d«S®c3zsf e g  qe-tol8 9  
cszrf@sf q?

Both parties agreed that the instant action could be decided upon 
the answers to the aforesaid issues and that the matter could be decided 
on written submissions alone. Accordingly no evidence was led and both 
parties tendered their written submissions.

At the conclusion of the trial, the learned District Judge by his 
judgment dated 15.06.1995 held with the plaintiffs-respondents. It is to 
be seen that the learned District Judge in his judgment has come to a 
finding that the rights reserved by Punchi Mahaththaya does not devolve 
on his heirs and are extinguished on his death. It is from the aforesaid 
judgment that the defendant-appellants has preferred this appeal.

At the hearing of this appeal, the counsel for the defendant-appellant 
contended that the rights reserved by Punchi Mahaththaya is a right in 
minerals which is an immovable property and is an interest in land and 
that it is a right in rem and a real right. Hence it would devolve on the heirs 
of Punchi Mahaththaya and the learned District Judge erred in law when 
he came to a finding that the right reserved by Punchi Mahaththaya is a
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personal right that extinguished on his death and did not devolve on his 
heirs. The President's Counsel appearing for the plaintiffs-respondents 
on the other hand contended that the reservation contained in the deed 
clearly indicates that what was reserved to himself by T. M. Punchi 
Mahaththaya was the right to prospect for minerals which is quite different 
from a reservation being made to the ownership or title to the minerals as 
contended by the defendant-appellant.

It is to be seen that minerals form part of the land and in a normal 
transfer of a land it conveys title to the minerals as well. Thus if the title to 
the minerals were to be reserved in the transfer it must be stated so in the 
instrument of transfer.

It is contended by counsel for the defendant-appellant that when 
Punchi Mahaththaya stated in the deed 'Manik garaganeema balaya mata 
ithurukragena', it is clear beyond any doubt that he had exempted minerals 
from sale. The words 'garaganeema' were not words that had come 
accidentally. It was deliberately inserted to reserve the minerals rights. 
He also submits that during the formation of the contract of sale there 
was the meeting of minds viz. Consensus idem  that Punchi Mahaththaya 
will have the mineral rights and that all the income from gemming will be 
given to Punchi Mahaththaya and that the transaction was a pure and 
simple sale of land reserving the mineral rights and the vendee very well 
knew that he was not entitled to any profit from the gemming operations 
and that Punchi Mahaththaya had the full dominium of the minerals. He 
had the right to possess, vindicate, alienate and to destroy.

It would be useful at this stage to examine the deed in question 
marked P4 for it is a rule of construction that the intention has to be gathered 
from what is written in the deed. Thus the rule is that the meaning of the 
document or of a particular part of it must be gathered from  the document 
itself. In Mohamed vs. M oham edm per Garvin. J.:

"That the general principles governing the interpretation of deeds is 
that the deed must be considered as a whole and effect given to the 
intention of the party."

Thus it is not possible to assume the intention or to impute an 
intention based on an assumption. One must consider the meaning of 
the words used and not guess the intention of the parties to a deed. The 
court must deal with a deed according to the clear intention appearing 
within the four corners of the deed.
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In the deed in question marked P4 the vendor has specifically 
excepted the minerals in the operative part of the deed. Thus it is very 
dear that he has not sold the mineral rights. In the habendum it is stated:

©jora 3  <p£>® tstsoQdriesa oaa o&q <Si  a*izs> ®zs! ®q>Qof @®cS
Cdi®tsStsxx5............3 8 ®  fpxJQeaf tsxSsizsi 3>jd eoiScaS .̂....................
S ^ ic? ® < 3 ®  9 ° §  ®SDcf®c3o coaf CfDcSSS dzs f© a »  ® g s < rf

..............  ®sora 3  <j>£>® @2aD0cSoe3c3 oeo o q q 6i  3 c5§(^D § 3 3
Sf’efO.

Habendum  is the part of a deed that defines the extent of the interest 
or rights being granted and any condition affecting the grant. So that 
Punchi Mahaththaya's intention to convey only the land, fruits and trees 
without minerals is evident without any ambiguity for he has excepted 
rights or interest to minerals in the operative part. When the operative  
part of the deed and the habendum  is read together it is very clear that 
the vendor on deed marked P4 the aforesaid Punchi Mahaththaya had no 
intention to sell the minerals to the vendee. If then he has excepted the 
minerals from the sale then the rights, interest and ownership of minerals 
will devolve on his heirs, under the law of intestate succession. In the 
circumstances the conclusion of the learned District Judge that the 
intention of the vendor was not clear is erroneous.

It was also contended by counsel for the plaintiffs-respondents that 
in deed marked P4 the right to minerals was reserved only to Punchi 
Mahaththaya and not to his heirs, executors etc., and words of limitations 
do not appear in deed marked P4. My considered view is that it is not 
necessary to add such words of limitation under our law for the property 
to devolve on the heirs. For eg.: if 'A' conveys a property to 'B' without the 
words of limitation the property will not revert back to ’A' or his heirs on 
'B,s' death but would devolve on B's heirs.

Words of limitation was a requirement under the old English Law of 
Property rights in England and are quite different from ours. Depending 
on whether the grantor wished to create a fee simple or a fee in tail it was 
necessary to use words of limitations and it is common to see-these 
words such as heirs, executors etc., in our deeds of conveyance. This is 
something we have borrowed from English Law of Conveyance. However 
English Law of Conveyance is not applicable to Sir Lanka. Proviso 
toSection 03 of Introduction of Law of England (Ordinance No. 5 of 1852) 
provides:
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"That nothing herein contained shall be taken to introduce into Sri 
Lanka any part of the Law of England relating to the nature of conveyance 
or assurance of or succession to any land or other immovable property or 
any estate, right or interest their".

In M ohamed vs. M ohamed  (Supra)

"Assistance and guidance of great value is derivable from the English 
law relating to the interpretation of deeds, but the difficulty of applying 
those rules of interpretation to instruments in Ceylon lies in the fact they 
relate to a system of conveyancing which has been evolved to give 
expression to conceptions peculiar to the English law of real property to 
which our own law of immovable property bears hardly any resemblance".

It is to be noted that the phrase used in the deed marked P4 reserving 
rights to minerals read wdo s>g & <?>2sdi 2sd@oW The
words "®x-^zsf codo ©cca" connotes a bundle of rights. Person who 
has this right could enter on land to prospect for gems and work the 
mines and take the gems away. This is really an interest in land. In the 
case of Perera vs. AmarasooriyaP)

"An authority to enter on land and prospect for plumbago and to 
work the mines found there and take away plumbago is an agreement 
creating an interest in land, and should be notarially attested under section 
2 of Ordinance No. 7 of 1840."

In the case of Laxarus a nd  J  Jackson  vs. Wessels O liver and the  
Coronation Freehold Estate, Town and M ines LtdS3) Innes, CJ observed:

"Working of coals involves taking away and appropriation of portions 
of realty. If implies the exercise of certain privileges generally attached 
only to ownership”.

It was held in that case :

"That the right to work the mineral rights conferred by the notarial 
registered contract of July 1902, was of the nature of a real right."
2 - CM 8440
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Per Innes, CJ on page 520:

"I must confess to having at first experienced considerable 
difficulty - a difficulty which pressed me during the argument - 
in finding an appropriate justice niche in which to place this 
right. Rights of the nature are peculiar to the classes of real 
rights discussed by the commentators. They seem at first 
sight to be very much of the nature of personal servitudes: but 
then, they are freely assignable. On further consideration 
however, I am of opinion that the difficulty, I have referred to is 
more academic than real. After all, the right in question involves 
the taking away and appropriation of portions of realty; it implies 
the exercise of certain privileges generally attached only to 
ownership, and it is treated by the proclamation as a real right 
and is ordered to be registered against the title in my opinion; 
therefore this right when registered occupies the position of a 
real right".

Wille's Principles of South African Law page 257:

"Subject to the provisions of mining legislation, a right to 
prospect for and take minerals from the land of another may 
be constituted for a fixed period of time or in perpetuity and 
registered against the title-deeds of the land. Such a right to 
minerals is alienable and passes on the death of the holder to 
his successors. It should therefore be classified as a real right 
sui generis rather than as a quasi-servitude".

Again on page 277 ;

"A right to minerals becomes separated from the ownership of land 
when the landowner transfers the land to another person but reserves the 
mineral rights.

Although it has been held that mineral rights may be reserved and 
registered for the lifetime only of a person it is trite law that mineral rights 
are freely transferable and transmissible:
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In South African Law of Property Family Relations and Succession 
by Lee page 4 0 :

"A right to prospect for and take minerals may be constituted as a 
personal servitude for a fixed period or in perpetuity. But contrary to the 
general nature of personal servitudes the right is alienable and passes on 
death to the successors of the person entitled. The minerals won become 
the property of the person in whom the right is vested; in the absence of 
provision to the contrary the owner of the soil has no claim to the minerals 
won or to their value".

Counsel for the plaintiffs-respondents in paragraph 15 of his written 
submissions goes on to say on the several authorities cited by the counsel 
for the defendant-appellant the right granted is not confined to the mere 
act of prospecting for minerals but also to take the minerals from the land 
in question. The Courts and legal writers have held that in such instances 
a right in real property is created since the right to take away an appropriate 
portion for the reality implies the exercise of certain privileges attached 
only to ownership and is thus treated as real right. The rights reserved in 
deed marked P4 are exactly the rights mentioned above. For what other 
interpretation can one give to the words "®i- 3̂zsf <ocfr s>ea ®o
<gi%cSi H)d®coa)" other than a right to prospect for minerals and to take the 
minerals from the land in suit and appropriate the same.

House o f Lords in Duke o f Ham ilton vs. D unlop and A n o th e r
held :

"Where the owner conveys lands to a singular successor to a person, 
reserving the "liberty of working the coal" in those lands, he must be 
taken to have reserved the estate of coal."

In the same case Lord Blackburn observed :

"I entirely agree that in the common sense of the thing, this privilege 
to work and win the whole of the coals is very much in substance the 
same thing as a right to property in the coals".

It is to be noted that mineral rights are such the surface owners 
cannot do anything to defeat the right of the owner of the mineral rights to
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prospect or mine for minerals. In Travel Propery & Investment Co. Ltd., 
and Reinnhold & Co. 5s. S. A. Townships M ining & Finance Corp., Ltd., 
and the Administrator 1.

"No user of the surface of land by the surface - owner is defensible 
which has the effect of taking away the right of the holder of the mineral 
rights, if and when he decided to do so, to prospect for precious metals, 
and if they are found, to mine for them".

Counsel for the plaintiffs-respondents contends that the right Punchi 
Mahaththaya reserved was a personal right. It is to be noted that personal 
rights are rights available against a particular person or persons only. A 
real right on the other hand, is a right in a thing which entitles the holder 
of the right to prevent all other persons and not merely a particular individual. 
The right that Punchi Mahaththaya has reserved is such that not only the 
vendee but all other persons in the world cannot interfere with his Gemming 
operations. They should refrain from doing anything to defeat his rights. If 
the vendee or anyone else interferes with his gemming operations the 
remedy available to Punchi Mahaththaya is a vindicatory action. If the 
vendee died before Punchi Mahaththaya he could enforce his rights against 
the heirs of the vendee. Thus the right reserved by Punchi Mahaththaya 
is a real right with full dominion of the gems.

For the foregoing reasons, my considered view is that what Punchi 
Mahaththaya reserved for himself in deed marked P4 is not a personal 
right which comes to an end on the death of Punchi Mahaththaya but a 
real right which would on his death devolve on his heirs. Accordingly I 
would allow the appeal and set aside the judgment of the learned District 
Judge. I also make order dissolving the interim injunction issued in this 
case. The defendant-appellant is entitled to the costs of this appeal fixed 
at Rs. 5000/-.

EKANAYAKA, J. —  / agree.

Appeal allowed.


